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"_M_ materials of this publication are principally 

ſelected from a more enlarged Collection, which 
had been made during a long courſe of extenſive prac- 
tice *; having been preſerved not merely for the purpoſe 
of immediate information, but as the means of future in- 
ſtruction. With that intention they are now preſented to 
the public; and it may reaſonably be- preſumed, that the 
* reſult of ſo large a ſhare of legal learning and abilities, 
- which have been engaged in the conſideration of a variety 
of ſubjects, more particularly relative to the law of pro- 
perty and conveyancing, cannot fail to prove, in a great 
degree, deſirable and advantageous to a numerous part of 
the profeſſion, who are uſually unable, for want of the 
medium of publication, to derive any improvement or in- 
ſtruction from theſe reſources, which, as in the preſent 
inſtance, have been the object of great t trouble and expence, 
and conſequently of conſiderable value in the eſtimation 
of the original poſſeſſors. 


AmonG the Authors of theſe Opinions are found 
the names of ſome of the moſt Eminent Counſel and 
Lawyers of the Time, to whom they are accordingly 
here aſcribed on the moſt unqueſtionable authority, 


being 
| printed chiefly from the Originals, bearing the ſignatures of 


of By an Eminent PraQitioner in the Court of Exchequer, 


the 


Y N 


8 
the reſpective Counſel by whom they were given. It is 
not, however, on that circumſtance preſumed, that theſe 3 
Orixioxs carry any further degree of authority than in | { 
proportion to the weight of legal reaſoning which accom- 1 
panies them; but to thoſe for whoſe uſe they are now prin- 4 
cipally intended, it will be ſufficiently obvious, that con- 
ſiderable advantages and information may be derived, in the 
courſe of ſtudy and practice, from the peruſal of the deli- 
berate Opinions of thoſe who have been diſtinguiſhed in 
3 the profeſſion by their learning and experience. 1 


Ir may be proper to obſerve, that this Collection is 
compoſed of Opinions of Gentlemen who are no longer in 
practice, except in the inſtances of ſome Caſes, wherein 
the Additional Opinions of Modern Counſel have been 
r 
prefers Colleeon, 


Tn original ColleBion has alſo been enriched by the 
. obliging communication of a conſiderable number of Spe- 
_ £ial-Caſes,; and Opinions of ſeveral eminent Conveyancers, 
. which.are diſtributed under the reſpective hesds. 


ADVOW- 


++ - 86 | 
2, 
bo . 


ADVOWSON, 


The CASE of HENRY PEIRSE, E,. PLaixTIry ind 
Quaxz IurEDrr, and the PRESENTEE of LADY 
STAPYLTON, or of ber GRANTEE, DerexpaNT, 
concerning the ADVOWSON of BEDALE, in the 


CounTy of YORK, and Dioczse of CHESTER: 


Ptaitntipr's 
CassE, 


FT is pretended, that in the reign of Edward III. Bryan 
I Fitz Alan, lord of the manor of Bedale, to which the 
advowſon is appendant, had two daughters, his heirs, from 
one of which the Stapyltons pretend to be deſcended ; and 
ſay, that in the reign of Henry IV. thoſe two heireſſes 
agreed by indenture to preſent by turns; in purſuance 


(No. I.) 


MR. Boortz't 
Ort tex. 


whereof, it is ſaid, three preſentations were made by the 
Stapyltons; the firſt in the reign of Henry VI.; the 
ſecond, in the reign of Henry VII.; and the third about the 
29th of Henry VIII (in the year 1537); /ince which there 
is no inſtance of any preſentation from that family, the crown 


The family of 
the Stapylrons 
claim to be 
deſcended from 
one of the 
daughters 

and coheirs 


of two former proprietors of the advowſon of the patiſh-church of Bedale ; and thx 

preſentments were made to it by their anceſtors in their times, under that right, till about 

29, Hen. VIII. From that time the crown preſented, ſometimes by lapſe, and ſometimes 

by uſurpation, till the 12th-year of Elizabeth, when a grant was made by the crown of the 

manor and advowſon of Bedale, which afterwards reverted by attainder of, a claimant 

under the grantee. | In 38. Eliz. a fine was levied by one of the Stapylton family to an an- 

ceſtor of Peirſe, the plainlif in a guare impedit, of the manor and advowſon of Bedale for one 
thouſand years, and poſſeſſion was had under it till the Civil Wars, fince when the Stapyltons 
have enjoyed 'a'mciety of the manor. In the reign of Charles I. a grant was made of the 
advowſon only, by the crown, to another anceſtor of the plaintiff. But fince the year 1640 
three different grants of the advowſon have been accepted by two of the anceſtors of the 
plaintiff from ſome of the Stapyltons, Upon a claim, however, ſet up by the crown, in 
the time of Will. & Mar. the grandfather of the plaintiff obtained a decree of the houſe of 
lords in his fav our, upon his own title, independently ofthe Stapyltons.— The ſeveral opinions 
of mr. Fazakerley, fir Thomas Bootle, and fir Thomas Reeve, upon the claim of the Stapylton 
family, and upon the moſt adviſeable title for mr, Pierſe to reſt his own claim upon. 
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2. Winch, Entr. 
369. where it iz 
alledged, that fr 
Rich. Stapylton 
preſented Rob. 
Beverley, in his 
turn, in the 
reign of quecn 
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having ſometimes preſented in right, ſometimes by lapſe, 
and twice by ufurpation upon the who 
claimed the manor and advowſon by grant from the 
crown. But in the year 1640, or thereabouts, the great- 
grandfather of the preſent mr. Peirſe accepted a grant of the 
next avoidance from a jointreſs of the Stapyltons, and 
. upon the next vacancy; yet not as in that right, 

pleno jure as he was lord of Bedale with the advowſon 
appendant. - The next vacancy was filled by Charles II. by 
lapſe. In the year 1667 Richard Peirſe, the grandfather of 
the preſent mr. Peirſe, accepted another grant of the next 
preſentation from fir Miles Stapylton ; and upon the next 
. which happened not till about the 4th of Will. & 
Mary, he being then lord of the manor of Bedale wich the 
advowſon appendant, preſented pleno jure one mr. Scroe ; 
upon which preſentation there aroſe. a conteſt between him 
and the crown, upon the validity of thoſe patents under 


Which he claimed, which went through all the courts of law, 


and afterwards through the houſe of lords, as appears by the 
Parliament Cafes, in which conteſt the right of the 
Stapyltons was never mentioned. But the title which 
Peirſe inſiſted on, and well known to the Stapyltons to be 
folely inſiſted on by him, was under a patent granted of the 
manor and advowſon as appendant, by queen Elizabeth to 
the earl of Warwick, which came to her upon the attainder 


of lord Digby; all which came afterwards, by proper 


eonveyances, to 'Theakfton; but by reaſon of an uſurpation 
made upon him by the crown, he, by agreement with the 
crown, accepted of another patent from Charles I. of the 
manor and advowſon as appendant, which enured not onl 
as a confirmation of the former patent, but as a grant 4 
nouo; under which patents the preſent patron, mr. Peirſe, 
by conveyances to his anceſtors from the Theakſtons, on 
or about the 14. Car. I. claims the advowſon as appendant 
to his manor. 8 

JupomenT was given againſt Peirſe for the crown in 
the common pleas; and upon a writ of error into the king's 
bench judgment was (though upon another point) affirmed ; 
but upon an appeal to the. houſe of lords the Peirſes' title 
was contirmed.—N. B. Before judgment in the common 
pleas Scroop the preſentee died; after whoſe. death Richard 
Peirſe pleno jure preſented Pemberton, who was admitted 


and died incumbent ; whereupon HI. Wh ©; pleno jure 


preſented Lumley, who was admitted, and lately died 
incumbent ; and now the faid Henry Peirſe claims plene 
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Jute, as lord of the thanor with the advowſon appendant, to 
preſent to this vacancy. 

As there is no inſtance of any. preſentation by the 
Stapyltons for near two hundred years paſt, how far will 
thoſe two acceptances of grants of the next preſentations by 
the Peirſes from the Stapyltons, and which: were never 
made uſe of by the Peirſes, but only ſeem to have been 
taken for quieting a dormant title, affect Peirſe's preſent 
right to the advowſon ? 


AS by the ſtat. 7. Ann. c. 18. no uſurpation will diſplace 
the intereſt or title; ſo, notwithſtanding there may have been 
uſurpations upon the Stapyltons for all the time mentioned; 
yet were it poſſible for thoſe claiming under that family now 
to deduce a clear title to the advowſon, I apprehend the 
length of time, and the uſurpations which have been, would 
not ſtand in their way ſo but that they might now preſent. 
And no doubt but the two acceptances by the Peirſes, of 
grants of the next preſentations from the Stapyltons (if they 
can be proved, which may be difficult if in mr. Peirſe's 


1. Quzre, 


Anſwer, 


cuſtody), will be an evidence againſt him, upon an iſſue 


joined upon his right to the advowſon, though not a 
eoncluſive evidence. But upon the whole caſe, and the 
circumſtances attending it, and eſpecially as mr. Peirfe's title 
has been affirmed by the judgment of the houfe of peers, it 
ſeems that the right is in him now to preſent. 

Bur conſidering how differently this advowſon has been 
claimed; ſometimes as appendant, and ſometimes in groſs; 
in Coke's Ent. 477. it is claimed by thoſe under whom 
the defendant would now entitle himfelf as appendant to the 
manor 3 and ſo likewiſe in the grant 13. Eliz. mentioned in 
the Parliament Caſes, 213. it is granted as appendant 
and yet by the declaration in that caſe it is elaimed by the 
crown as in groſs; and even the defendant there entitles 
himſelf to it as in groſs, under the grant of Car. 1. ; it 
therefore will be neceſſary to look carefully into the grants, 


particularly that of Car. 1. to know upon what foundation 
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2. Quzre. 


Anſwer. 


3 Quære. 
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to claim mr. Peirſe's right : for though he has a right, yet if 
he miſtakes it in his declaration, he will loſe this preſentation. 
And to me it ſeems moſt conſiſtent to claim it as in groſs; 


for though originally it was appendant, yet it may have 


become a right in the crowh in groſs. 


PRESUMING an alternate right of preſentation can be 


made out by the Stapyltons family, how far will the late 
preſentations made by Peirſe plens jure be looked on as 
uſurpations to diſplace their right:? 


ADMITTING an alternate right, and that there have 
been ſeveral uſurpations, yet by the ſaid ſtat. 7. Ann. the 
right is not diſplaced ; but reckoning the ſeveral preſenta- 
tions, one by right and the other by wrong, he who claims 
under Stapylton will be entitled to his turn, as if the 
ſeveral preſentations had been alternately and regularly 


IF the alternacy ſhould be proved, and the preſentation 
by Peirſe, by reaſon of his acceptance of the laſt grant of 
the next avoidance from the Stapyltons, be looked upon as 
a preſentation in the turn of the Stapyltons; how far will 
the preſentation of Scroop, and judgment given againſt 
Peirſe (Scroop being at that time dead), be taken as a 
ſatisfying of that turn? and whoſe turn, upon the whole 


ſtate of the caſe, is it now to preſent, preſuming it ever to 
have been alternate ? r 8 


3 


TAKING it that Scroop was preſented in the turn of 
Stapylton, and that he was inſtituted and inducted, ſo that 
the church was full of him (as I ſuppoſe it was), notwith- 
ſtanding his right was controverted, it being at laſt affirmed, 
I apprehend it will ſerve that turn, and conſequently 
Pemberton was in the next turn of Peirſe, and Lumley in 


the turn of Stapylton; and being fo, it is now mr. Peirſe's 


turn to. preſent. 9110 


; WII it be ſufficient in the declaration upon the uare 
impedit now brought by Peitſe, for him to ſet forth his 


being ſeiſed and having preſented laſt ? or, if neceſſary, to 


go farther, and ſhew his grandfather's ſeiſin and 3 
{ '* 0 
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of Pemberton? And will not that oblige the Stapyltons to 
ſet forth their title in their plea ? 


SUPPOSING the ſole right of preſentation to be in 
Peirſe, in ſtrictneſs it will be ſufficient to declare upon his 
own ſeiſin and preſentation of Lumley; but in order to put 
the defendant under a neceſſity of deriving down his title in 
his plea, I think it more adviſeable for mr, Peirſe to begin 
with his grandfather's ſeiſin and preſentation, if he can 
clearly deduce it, and prove it, 

8. November 1729, T, BOOTLE, 


QUEEN ELIZABETH, in the 13th year of her 
reign, grants to the earl of Warwick totum illud maner. de 
Beaale, &c. nuper parcell. Fl ion. S. Digby, &c, ac advoca- 
tionis jura patronat. eccſiæ predift. eidem maner. gquoguo 
modo ſpectant. vel pertinent. King Charles, reciting the 
former grant, confirms it in the fame words to fir William 
Thekeſton ; and likewiſe, as a grant de novs, gives to the 
ſaid fir William Thekeſton, without naming the manor, 
aavocationem donationem et jus patronat. eccl iæ de Bedale, 
necnon medietatem advocationis ecclie ill. nich ſeems to 
be a grant of the advowſon in groſs. But there is no in- 
ſtance or evidence of its being in groſs but only in queen 
Elizabeth, who preſented after the treaſon committed by 
Digby, and before his attainder ; after which ſhe granted 


other inſtances of preſentation by the crown, either by 
uſurpation or lapſe. | | 

I the 38th of Elizabeth a fine was levied by ſome of the 
anceſtors of the Stapyltons to Richard Thekeſton, father 
of the above ſir William Thekeſton, of all the manor of 
Bedale and the advowſon for one thouſand years. The 
manor, purſuant to the fine, came into the poſſeſũon of 
Richard Thekeſton, and continyed fo from that time to the 
Civil Wars; fince which time the Stapyltons have enjoyed a 
motety of the manor ; but the advowſon hath ever ſince been 
enjoyed purſuant to the fine, as may be preſumed, becauſe 
there is no inſtance of any preſentation by the Stapyltons 
ſince the fine. 

Txt only evidence to weaken the title under the fine, is 
two acceptances of grants of the next avoidance by the 
Peirſgs from the Stapyltons, prout the former Caſe, 

1 Tz 


it prout letters patents as appendant; and fince, in ſome 
7 


Anſwer, 


PrLAmNTIFF's 
CAsk. 
(No. II.) 


Further Ox1- 
No of Mr, 
BooTL 6, 
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Anſwer, 


ANVOWSOYN, 


To reſt the title ſingly upon the fine would poſſibl 
too hazardous, leſt — ſhould not be able ” 2 
title to that chattel intereſt regularly from the cogniſee, or 
leſt ſome conveyance ſhould have been made back from the 
cogniſee to the cogniſors, which Feirſe is a ſtranger to; 
but ſuch conveyance may be preſumed, becauſe Stapyltons 
have bad poſſeſſion of a moicty of the manor ſince the time 
beforementioned. What will be the propereſt uſe to make 
of the fine aboyeſaid, and which will be the ſafeſt way for 
mr. Peirſ: to declare? Whether as being ſciſed of an ad- 
vowſon appendant to the whole manor ( which the Stapyl- 
tons, it may be preſumed, will not traverſe, it being the 
title they muſt make to ſupport their alternate right) 
or as being ſeiſed of an advowſon appendant to Peirſe's 
moiety of the manor ? or as of an advowſon in groſs? 
or that he was ſeiſed and preſented laſt, as is the caſe of 
10. Hen. VII. cited in Tufton's ceſe in Vaughan? The firſt 
ſeems rather to admit too mucn in ſupport of an alternate 


right; and the latter, ſhoutd the defendants take a traverſe 


upon either of thoſe ſeiſins, if Peirfe could not prove his 
ſeifin accordingly, would it not be fatal upon him, and de- 
bar him of alf opportunity of conteſting the Stapyltons' 
title, however defective it may appear upon the record; or 
more ſo, in the evidence wuich they can bring to ſup- 
port it ? ; Ed * 


x7 ScrooP was never inſtituted. Qære, How the 
anſwer given to the Third Quære in the former Opinion, as 
to the right to the preſent turn, can be relied on? | 


Vide the Caſe in Co. Ent. 477. on which, probably, 


the Stapyltons found their alternate right. 


NorTe, The Stapyitens ſeem to claim the whole adyow- 


fon by the form of the grant made to the defendants. 
Vid: Winch. Entr. £64. and the abſtract annexed, No. 8. 


AS the Caſe now comes out, upon this ſecond ſtate of it, 
that the Stapyltons haye enjoyed a moiety of the manor 
ever ſince the Civil Wars, and that Scroop never had inſti- 
tution, but Pemberton came in on that vacancy, makes the 
Caſe very different to what it appeared to be upon the firſt 
ſtate of it. And I think it very difficult and hazardous 
to ſay upon what foundation mr. Peirſe ſhall put his right, 
conſidering how the advowſon has antiently been claimed; 


w» 


RR 
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which, from the ſeveral entries in the books, and the grants, 


appears to have been appendant to the whole manor. 


Now to claim it as appendant to the whole manor, as the 


Stapyltons are intitled to one moiety of the manor, and as 
grants of the next avoidances have been accepted from 


them by the Peirſes, it will be very dangerous to put it 


upon that right, as falling in with what they contend for of 

an alternate right. And as Scroop was not inſtituted, but 
Pemberton came in on that vacancy, taking it upon an 
alternate right, I do not ſee how the preſent VICAREY em 
be made out to be mr. Peirſe's turn. 

To make title to it as appendant to a moiety of the 
manor, as the Stapyltons are intitled to one moiety of the 
manor, and as the advowſon was originally appendant to 
the whole manor, as appears in Coke's Entries, 477. and in 
Winch's Entries, 864. ſhould an iſſue he joined upon that, 
if they produce a grant of the moiety of the manor, it will 
prave the iſſue on their ſide, inaſmuch as the moiety of the 
advowſon will paſs as appendant to it. And ſo it was held 
43. Edw. 3. 22. pl. 12. and conſequently they, as tenants in 
common, will be intitled to. preſent by turns, 

AnD to claim it as an advowlon in groſs, as. the title 
which mr. Peirſe claims is under grants, whereby it is 
granted as appendant, and fo it has been all along claimed, 
as appears by the entries in the books before-mentioned ; 
and though in the caſe of the King and Peirſe, Parl. 
Caſes, 212. it is alledged to be in groſs; yet from the ob- 
jections raiſed in "ag argument of that caſe, though got 
over in the houſe of peers, I think it will be too difficult 
to make out a right that way; eſpecially ſince the ſtat. 
7. Ann. prevents an uſurpation from diſplacing the right, 
or turning that which was before appendant to an advowſon 
in groſs, 

As to the fine, I do not ſee how any uſe can be made of 
it, for the reaſons given in the Caſe. 

AND to declare upon a ſeiſin of the advowſon generally, 


without faying as appendant, or in groſs, would not, as I 


apprehend, be good in law. 
B 4 90 
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Mr. Fata- 
KERLEY'S 
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- manor; and in that caſe the advowſon will be underſtood 
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So that, upon the whole, it is very difficult to adviſe how 


mr. Peirſe ſhall intitle himſelf, fince the defendants, by tra- 1 
verſing his title, may put him on proof of it, without mak- | A 
ing any title to themſelves; and therefore, if he could get. ſtr 
inſtitution of his clerk, it would very much aſſiſt his caſe, | wi 
and turn the proof on the Stapyltons. pa 
Bur if that is not to be obtained, I think the moſt an 

- Ikely way is to claim the advowſon as appendant to mr, fo 
Peirſe's moiety of the manor, and to rely on the, conſtant ne 
preſentations which have been by his family as an evidence 11 
of ſuch right; and thereby he will turn it upon the Stapyl- of 
tons to ſhew a title to the other moiety of the manor, and ſa 
that a moiety of the advowſon paſſed by it, without which g 
they will be taken to be in by diſſeiſin of the moiety of the u 


ſtill to continue appendant to the other moiety of the 
manor. ; 


16. December 1729. | T. BOOTLE. 


* 


I CAN fee no uſe that can be made of the fine, unleſs it 
be an evidence of an advowſon in groſs, of which it is ſome 
evidence, if an iſſue ſhould be taken upon that poi nt. But 
it may be dangerous to make a title under it, not only for 
the reaſon above given, but becauſe there does not appear 
any deed whatſoever to declare the uſes of the fine, which 
may be, though i it be affirmed by grant and render. As to 
the title, it ſeems to be upon a very uncertain footing in 
point of fact, viz. Whether upon the evidence this is an 
adyowſon appendant or in groſs? of which there ſeems to 
be evidence both ways: fo that you will meet with 
di&culties either way 3 and therefore i it muſt be conſidere 
which will, upon the whole, be moſt prudent. And firſt, I 
think, there | is NO — — to make it appendant to mr. 
peirſe s moiety of the manor, becauſe there is not the leaſt 
evidence to ſupport it j but if the other fide can the, that 
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the manor was entirely enjoyed together as one manor, 
I think it would be enough to deſtroy this pretence. 
And to make it appendant to the whole manor, is laying a 
ftrong foundation for the adverſary's title, which, I think, it 
would be very difficult to give any anſwer to, the adverſe 
party having an undoubted title to a moiety of the manor : 
and then there is no other way remaining but upon the 
foot of an advowſon in groſs. But I do not fee any 
neceflity of declaring upon a ſeiſin of the advowſon 
ut de groſſo, &c. But there are ſeveral precedents in Raſtall 
of declaring of a ſeiſin of the advowſon generally, without 
faying ut de groſſo, which may probably give a judge a 
greater latitude upon a trial, if an iſſue ſhould be taken 
upon the ſeiſin. | 


Jan. 2. 1729. N. FAZAKERLEY. 
—— .... — K 


HENRY PEIRSE, efa. has brought a guare impedit 
againſt the biſhop of Cheſter, fir George Cooke, bart. 
William Wrigntſon, eſq. and John Wakefield, clerk, 
for the church of Bedale, in the county of York, to which 
writ the defendants have all appeared, and the plaintiff muſt 
deliver his declaration before the Effoin day of Hilary Term 
next; but as there may be ſome doubt, whether the 
advowſon ought to be claimed as an advowſon in groſs, or 
as appendant to the manor, or moiety of the manor, the 
plaintiff deſires the favour of your thoughts, which will be 
the ſafeſt and moſt adviſeable way, on the following Caſe : 

Tux plaintiff is ſeiſed of the moiety of the manor of 
Bedale, to which manor formerly, as appears by Co. Ent. 
477- Clifton x. Beverley, in a quare impedit for this 
church, and Winch. Ent. 864. Helme v. Archiepiſcopum 
Ebor. the advowſon was appendant ; abſtracts of which 
records are annexed hereto : and under the alternate right 


. Raſt. 499. b. 
506. a. 508. b. 
511. a. 514. b. 
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therein reſpectively mentioned, it is apprehended the 
defendants will make their claim under the family of the 


Stapyltons, who have the other moiety. of the manor. 
Dame Elizabeth Stapylton, a jointreſs of the ſaid other 


moiety, 


7+ Sept. 1693. 


to the faid two defendants and their heirs during her life, 


- faid manor and advowſon to the ſaid Thekeſton for one 


Stapyltons ſince the fine. Indeed in 1640 the great- 
ance from a jointreſs of the Stapyltons, and preſented upon 


ADVOWSON. 


moiety; by deed dated 10th of January 1925, reciting, 
25 4 ſeiſed of the advowſon, * and right of 
patronage (but not by what title) of the ſaid church, 
for divers conſiderations (but none are mentioned) grants 
to the defendants Cooke and Wrightſon, and their heirs, 
the ſaĩd advowſon, and all her right and title thereto, to hold 


A die ſcilicet Martini in quindecim dies 38. Elizabethe, 
a fine is levied by Bryan Stapylton, eſq. Richard Stapylton, 
gent. and Robert Stapylton, gent. to Richard Thekeſton, 
gent. of the manor of Bedale, and of the advowſon of the 
church of Bedale ; by which the faid Stapyltons grant the 


thouſand years, under the yearly rent of d.; and from that 
time to the Civil Wars the whole manor continued in the 
family of the Thekeſtons ; ſince which time the Stapyltons 
have enjoyed a moiety of the manor, but by what title is not 
known by the plaintiff ; but the advowſon hath ever ſince 
been enjoyed purſuant: to the fine, as may be preſumed, 
becauſe there is no inſtance of any preſentation by the 


grandfather of the plaintiff accepted a grant of the next avoid- 


the next avoidance, though not in that right, but pleno jure, 
either as he had the whole manor to which the advowſon 
was formerly appendant, or whether he had the fame 
advowſon in groſs. The next vacancy was filled by king 
Charles II. by lapſe. 4 | 
Ix the year 1667 Richard Peirſe, the grandfather of the 
plaintiff, accepted another grant of the next preſentation 
from fir Myles Stapylton ; and upon the next avoidance, 
which happened not till about the 4th of William and Mary, 
he then preſented pleno jure one mr. Scroop, upon which 
preſentation there aruſe a conteſt berween him and the 
crown; and the church being then litigious, the biſhop of 
Cheſter awarded a jure patronatis; upon which it was 
found, that the church vcided by the death of dr, Samways, - 
the laſt incumbent, and that Richard Peirſe, eſq. was the 
true and undoubted patron of the faid church, and that 
king Charles II. laſt preſented the ſaid Samways by 
lapſe, and that it then belonged to the faid Richard Peirſe By 
to preſent; upon which the king brougnt a quare img edit 
againſt the ſaid Richard Peirſe, on which both the crown 
and the defendant agree, that the advowſon was aa adycwſon 
in groſe. But the contett between mr, Peirſe and the —_— 
= a. 0 
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ADVYOWSON., 


aroſe the validity of the letters patents made to 
ſir William Thekeſton, named in the defendant's plea in 
that cauſe, under which the ſaid mr. Peirſe claimed the ſaid 
advowſon, an abſtract of which letters patents are annexed 
hereto, which went through all the courts of law, and 
afterwards to the houſe of lords, as appears by the laſt caſe 
in the Parliament Reports of fir — Shower; 
in which conteſt the right of the Stapyltons was never 
mentioned, but the title which mr. Peirſe then inſiſted on 


* well known to the Stapyltons to be ſolely inſiſted on 


y him) was under the ſaid patent cf king Charles I. 
in the therein mentioned; in which grant there is a 
recital of the grant of the manor and advowſon appendant 
by queen Elizabeth to the earl of Warwick, all which came 

rwards, by proper conveyances, to fir William Theke- 
ſton ; but by reaſon of an uſurpation made upon him by 
the crown, he accepted the ſaid patent from king Charles I. ; 
* which letters patents the king, reciting, that fir 


liam then had the manor and advowſon of Bedale in 


fee, ratifies and confirms the faid manor and advowſon 
of the church as appendant, as fully as Digby or any other 
had it, and as fully as it came tothe king's hands, or of any 
of his anceſtors. And after reciting the agreement between 
Thekeſton and Wickham, as in the 


F plea of the defendant 
in that cauſe, the king, that fir William might enjoy the 
advowlſon according to the true intent of the letters patents 
of queen Elizabeth made to the earl of Warwick, 


expreſly grants the advowſon of Bedale, and (becauſe, as it 


is apprehended, on the attainder of fir William Digby, the 
een had only the moietyof the manor, though ſhe 

the whole to the earl of Warwick) the moiety of the 

advowſon of the faid church to the faid fir William; fo that 

it is apprehended by this laſt clauſe, and the context of the 

letters patents, that it was the intent of king Charles, that if 


the advowſon was appendant mr. Peirſe ſhould have it, and | 


if it was in groſs he ſhould have it, and that the king was 

not deceived, it being his intention that fir William d 
haye the advowſon, by whatever title it was in the king. 
Tux judgment of the common pleas, and the affirmance 
of ths king s bench, who affirmed the judgment of the 
common. pleas, upon different reaſons, was reverſed in the 
houſe of lords the 22d of March 1697, and mr. Peirſe had a 
writ to the biſhop ; and Scroop his preſentee, whom he had 
proſented firſt, being never inſtituted, and being then dead, 
he did, on the 12th of July 1698, preſent tothe ſaid church, 


Jt 
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ADYOWSON, 


being voided, as it is there ſaid, by the death of the faid 

Samways, Francis Pemberton clerk, who was admitted, 

inſtituted, and inducted, and died incumbent, 

Bronx the death of Pemberton, the preſent plaintiff, 
ndſon and heir of the faid Richard Peirſe, grants to 
ward Barſtow, eſq. Robert Hitch, eſq. and John Dineley 

eſq. the advowſon, preſentation, and diſpoſition, of the faid 

pariſh-church for the next avoidance. | | 
Bx virtue of the ſaid grant the faid Barſtow, Hitch, and 
Dineley, preſent to the Bid church, which is then ſaid to 
avoid by the death of Pemberton, Robert Lumley clerk, 
who was admitted, inſtituted, and inducted, and died 
incumbent very ws o upon whoſe death the preſent 
plaintiff, who granted the next avoidance, apprehends it 
belongs to him to preſent ; but by what title to alledge with 


truth his right, he defires your advice. 


- Hz entirely denics the alternate right ſet up by the 
Stapyltons, whoſe pretenſions are to be ſeen in thoſe twa 
entries in Coke and Winch; and therefore he does not 
claim or deſign to inſiſt upon any alternate right, nor to 
alledge in his declaration, that there is ſuch a right, and that 
it is now his turn; and he hopes, though his anceſtors 
have accepted of two grants of the next avoidances from 
the family of the Stapyltons, yet as they ncver preſented by 
virtue of them, but pleno jure, that ſuch acceptance will he 
none, or at leaſt a very ſmall evidence of ſuch alternate 


ht. 
To reſt the title on the fine of the 38. Eliz. it is 
pprehended will be very hazardous, left the plaintiff 
ould not be able to derive a title ro that chattel intereſt 
regularly from the cogniſee, or leſt ſome conveyance 
ſhould have been made back from the cogniſee to the 
cogniſors, to which the plaintiff is a ſtranger ; and ſome 
fuch conveyance may be preſumed, in regard the Stapyltons 
have had poſſeſſion of a moiety of the manor ever fince the 
time beforementioned, 

Warar will be the propereſt uſe to make of the fine 
aboveſaid, and which will be the ſafeſt way for the plaintiff 
to declare: Whether as being ſeiſed of an advowſon appen- 
dant to the whole manor, which the Stapyltons, it may be 
preſumed, will not traverſe, it being their title which they 
muſt make to ſupport their alternate right ? or, as being 
ſeiſed of the advowſon appendant to mr. Peirſe's moiety of 
the manor ? The firſt ſeems to admit fo much; and as for the 
2 | |  lattez, 
= 


ADVOWSON, 


latter, there is no evidence of fact ſtated in the Caſe to 
ſuppole it to be appendant to the moiety only, unleſs it be ſo 
by conſtruction of law. Or, Whether the preſentation of 
Pemberton and Lumley, by mr. Peirſe's grandfather and 
himſelf, will not be ſufficient evidence to declare on a ſeiſin 
in groſs; and whether, by ſuch preſentations ſucceſſivel 

made, it may not be reaſonably preſumed now, that the 
church is diſappendant and in groſs, though formerly it was 
appendant : or, Whether, according to the 10. Hen. VII. 
cited in Tufton's cafe, in Vaughan, the plaintiff may declare 
generally that he was ſeiſed, without ſaying by what title, 
and preſented, though this would be againſt the current 
form of all declarations at this time of day ; and, Whether 
alledging ſuch a ſeiſin without any title would not be 


uw cauſe of general demurrer, as containing no title at 
all 


I HAVE peruſed the two drafts for a declaration in this 
| Caſe, and think it will be moſt adviſeable for the plaintiff not 

to declare as ſeiſed of an advowſon appendant : and I think 
the precedents will warrant either to declare that the plaintiff 
was ſeiſed of the advowſon in groſs, or, generally, that he was 
ſeiſed of the advowſon and preſented. The preſentation of 
the grantee of the next avoidance will not, as I conceive, 


think, that there is no occaſion in the declaration to ſhew 
the grant of the next avoidance, with a profert, &c. ; 
| but if the plaintiff hath the deed to produce, it can do na 


harm. What uſe can be made of the fine, may be conſidered 
when iſſue is joined. 


Tux quare impedit is teſted 27th June laſt, and at 
the ſame time a ne admittas was ſued out and ſerved on the 
W biſhop. 
= WHETHER, as the ſix months are now lapſed, 

itwould be adviſeable, if the biſhop could he pre- 
vailed on, with proper caution, to get our clerk inſtituted 
and inducted, and afterwards to diſcontinue our ſuit, and fo 
put the detendants to a guare impedit? But as the fix 
months are lapſed, guære, Whether the court will ſuffer us 


apprchend 


make it double; and ſo is 5. Co. 98. a. I am inclined to 


to diſcontinue? And if we arenonſuit after appearance, we 


Raſtall, 459. b. 
506. A. 508. b. 
511. a. 514. b. 


Anſwer. 


2. Quære. 


T4 ADVOWSON, 


apprehend that the defendants will get a writ to the biſhop, 
and turn out our preſentee. 


Anfwer. - UNLESS ſome authority can be found for it (and I 
know of none), I am of opinion, that the court in this caſe 
will not give leave to diſcontinue, The defendant in a guare 
zmpedit is looked upon as an actor, and I think it will not be 

- fafe for the plaintiff to be nonſuit. 


— 


4 528 
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ANNUITY. 


M* James CLose being poſſeſſed of a very conſiderable 
| perſonal eſtate, amounting by computation to 15,0001. 
or upwards, and conſiſting in mortgages and government 
ſecurities, and public ſtocks, in Auguf laſt makes his laſt 
will and teſtament, and thereby deviſes to mrs. Cloſe, his re- 
lit, in theſe words: „I will that my wife have the ſum of 
« 1 fol. provided for her by our marriage articles, in ſuch 
« manner, and with ſuch intereſt, as is thereby agreed on, 
« which articles are in her cuſtody ; and out of my affec- 
« tion to her, I give and bequeath to her the ſum of 200l. 
« per annum, clear of all taxes and deductions whatſoever, 
to be paid her from the day of my death, for and duri 
« her widowhood, at two half-yearly payments,” A 
then, after a further deviſe to her of 100l. for mourning, 
and another deviſe to her of his houſhold goods, plate, 
jewels, apparel, furniture and 13 whatſoever, and all 
his books of divinity, he deviſes upwards of 7090l, 
to ſeveral perſons in legacies, and makes John Piles and 
ames Cloſe, his brother and couſin, executors, and the 
jonas reſiduary legatee. Afterwards the faid mr. Clole 
es. 

Tus queſtion is, Whether the whole eſtate, as it ſtood 
at the death of mr. Cloſe, or at leaſt as it ſhall ſtand after 
all the legacies are paid, ſhall nut be ſubject and liable in 
equity to mrs. Cloſe's annuity of 200l. per annum, and be 
| ſettled in truſtees accordingly, as a fund to ſecure her the 
faid 200l. per annum during her life? or if not, To what 
yearly value or ſum in government ſecurity, in refpe& of 
contingencies, if mrs. Cloſe pleaſes to accept the fame, will 
a court of ary decree to be ſettled upon her to anſwer 
her faid demand ? And in caſe any deficiency ſhould happen 


in any ſuch ſecurity, may ſhe not expect, or will not a court 
of equity compel the exccutors to give her collateral ſecu- 
iy to anſwer her ſaid demand at all events, the whole eſtate 
being once liable to her demand of 2001. per annum ? 
Upon the whole matter, How ſhe may be beſt ſecured in 
ber ſaid demand left to your conſideration ; and ſhe prays 
= your advice. 


THE 


nuity to one, 
without charge. 
ing it on any 
ſpecific fund. 
Sir Robert Ray» 
mond's opinien 
in what manner 
the ſame ought 
to be ſecured, 


Qzre. 


ANNUITY. 


THE whole eſtate, as it ſtood at mr. Cloſe's death, will 
ſtand charged with this annuity, and the legacies given by 
the will; ſo that had there been a deficiency to anſwer them 
all, there muſt have been a proportionable abatement. But 
ſince there are aſſets ſufficient to anſwer both the legacies 
and the annuity, with a conſiderable overplus, I conceive 


. the proper method to ſecure the annuity is, to veſt a ſuſ» 


cient part of the perſonal eſtate in truſtees, which ought to be 
more than what will barely anſwer that ſum, for fear of contin- 

' gencies; on truſt, firſt, to pay the 2001. per ann. and after, 
- the reſidue of the intereſt to the perſon intitled thereto, If 

| this cannot be accommodated between the parties, upon a 

| bill to be brought by mrs. Cloſe for that purpoſe againſt 
the executors and legatees, I am of opinion, that court will 
ſend it to a Maſter to ſee what part of the perſonal eſtate 
will beproper and ſufficient to be ſer apart to anſwer the an- 
nuity of 200l. per ann. in which regard will be had to con- 
tingencies that may happen; and out of ſuch part directions 
will be given for mrs. Cloſe's receiving her 200l. per ann. 
and for. payment of the intereſt, and, after the determination 
of her annuity, of the principal, to the parties intitled there- 
to. But I do not apprehend equity will compel the exe- 
cutors to give ſuch ſecurity as is mentioned in the guere, 
but will layhold on a ſufficient part of the eſtate itſelf. And 
I know no proper method for mrs. Cloſe's ſecurity,” 


22. December 1718. ROBERT RAYMOND. 


Tuis cauſe coming on before the Master of the Rolls 
29. February 1719, 


PER Curnitam, DECREE an account of the perſonal 
eſtate of the teſtator, and let all books, papers, and writings 


be produced before the Maſter upon oath ; and the executors 
to be examined on interrogatories, as the Maſter ſhall di- 


rect, 


ANNUITY: 
re; and all juſt allowances to be made on the account; 


and the Maſter to take an accottit of the debts and legacies 


of the teſtator. And do declare, that the plaintiff Cloſe is 


intitled to intereſt for the x 5001. only for a year after the 

death of the teſtator; and the Maſter to compute intereſt 

for the 15001. accordingly ; and let the Maſter ſet apart fo 

much and ſuch part of the teſtator's eſtate as he ſhall think 

reaſonable, to ſecure the payment of 200l. per annum to the 

plaintiff Cloſe, clear of taxes; during her widowhood, at- 
| cording to the will; and coſts to be paid out of rhe eſtate; 


\ 


JOHN CARTER by his will, duly exccuted, bears 
ing date the 17th day of October 1732, among other things 
deviſes as follows: „Item, I give and bequzath to Elizabeth 
« Carter, my loving mother, the ſum of gl. a year, to be 
« paid yearly and every year during the natural life of the 
« {aid Elizabeth Carter my mother, by even and equal por- 
« tions in the year; that is to ſay, 41. 10s. at and upon the 
« Annunciation of our Bleſſed Lady which ſhall come in 
« every year during the life of the faid Elizabeth Carter 


« at or upon the feaſt of ſaint Michael the archangel in every 
« year during the life of the ſaid Elizabeth Carter my mo- 
e ther; which ſaid payments I hereby will to be made in 
« manner and form as aboveſaid, without any deduction 
« whatſoever. And for the ſecure and certain payment of 
« the ſaid ſum of gl. yearly, at two payments, as abovelaid, 
« I hereby tie and engage that my ſeven acres of lot ly- 
« ing in a certain farm called Sutton Blockmoor, be they 
Y: t more or leſs, and ten menmaths lying in Sutton Nort 

Miles Carter pays me yearly, and every year, during the 
—_ life of my A 92 my wil ie that if the faid 
= gl. or any part of it is not duly paid in manner aforefaid, 

and ſhall remain fo unpaid for the ſpace of three months 
e after the ſeveral times and days of payment; then the ſaid 
Elizabeth Carter my mother ſhall enter upon the faid 
We lands and yearly payment, and have hold and enjoy, and 
| if 


W. L C te (ure 


« my mother; and alſo 41. 10s. reſidue of the faid gl.. 


« Mead lands, and alſo the gl. a year that my brother 


« fell the ſane, if ſhe ſees fit and convenient, for more. 
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ANNUITY. 


ec ſuxe payment of the ſaid ql. yearly as aforeſaid.” takes 
his wife Mary ſole executrix, who renounced; and ad- 
miniſtration on the 11th day of November 1732, with 
tae will annexed, was granted to Miles Carter, the bro- 
ther of the deceaſed. 


Nore, Ar the time John Carter died the ſeven acre lot in 
Blockmoor and ten menmaths were in mortgage to one 
Mrs. Taylor for 40l. and intereſt. 


Tux faid Elizabeth Carter entered upon the ſaid lot and 
menmaths upon the death of the ſaid John Carter; and the 
ſaid Miles Carter until his death, which happened about the 
year 1738, conſtantly paid his mother the 51. a year which 
he had engaged to pay his brother John: but ſaid Elizabeth 
Carter not paying the intereſt of faid mortgage, but giving 
a note or bond for it, ſhe was, in or about the year 17 
arreſted for the fame; and to extricate herſelf out of that dit- 
ficulty, ſhe levied a fine of the faid lot and menmaths, 
among other things, and fold the fame to one Richard Seeds 
for Gol. who then had got the mortgage transferred to him, 
notwithſtanding ſhe was in poſſeſhon, and took the rents 
and profits of the ſaid eſtate, fo could not do it for 7 
fure payment of her annuity; and about the year 1748 ſhe 
t this life. 1 l F: 


Notre, Ar the time John Carter dicd, he leſt a 
daughter a minor, of about half-a-year old, who fome time 
in June 1753 attained her age of twenty-one years. 


WHETHER the ſale from Elizabeth Carter deceaſed to 
the ſaid Richard Seeds be valid, notwithſtanding the fine 
in 1744 againſt the heir at law of the teſtator, who then 
was a minor, and now about twenty-three years old? and, 
Whether equity will not compel the deviſee of the ſaid 
Richard Seeds to deliver up the poſſeſſion of the ſaid eſtate, 
WM payment of the principal ſum of 4ol. and intereſt to the 
preſent time; and make him account for the rents and 
profits ſince his teſtator firſt took poſſeſſion, and an ac- 
count of what intereſt was due to him at that time? Or, 
Can the heir at law maintain an ejectment? or, What is 
raoſt adviſeable for the heir at law to do to recover this 
eſtate, as the ſame is now worth upwards of 100l. and im- 
proveatle ! 


ELI- 


ANNUITY: 


ELIZABETH CARTER the antruitant had a power by Aniwer. 
the will of the teſtator to enter upon the lands for default 
of payment of the annuity, and to felt the fame. And as 
there was an arrear of the annuity due, and ſhe entered 
and fold the lands in 1744 ; J think that the fale is good, 
and that the land is not redeemable by the heir at law, 
though ſhe was a minor when the fale was made; for the 
power of ſale was given as a molt effectual remedy to the 
annuitant : but if the fate could not be made effectually, 
then it would not anſwer that end. If the fale is good, 
then it is clear that the heir cannot bring any ejectment at 
law. Beſides, if the putchafer took an aſſignment of the 


mortgage of 40]. and paid 60l. then the purchafer has 
paid the full value for it. 
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Lincoln's Inn, 


April 1, 1756, | R. WILBRAHAM, 
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Casr. 
A feme covert, 
being impower- 
ed to diſpoſe of 
the ſixth part of 
a colliery, held 
under a freehold 
teaſe for lives, 
by will or deed, 
makes her will, 
and reciting her 
power to dif- 
poſe of a fix- 
teentl part, ap- 
points the rents 
and profits of 
the ſaid ſix - 
teenth part 
(only) 'to be 
diſtributed in 
the manner 
therein-mcn- 
tioned.— Mr. 
W nzAuAn's 
Oris io, he- 
ther, from the 
mifrecital of the 
power, à court 
of equity will 
preſume the 
teſtatrix to have 
been miſtaken, 
and make the 
appointment * 
good for a fxth 
inſtead of a ſx - 
teenth part? 
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APPOINTMENT. 


A Being intitled to a ſixth part of a colliery, held by 

* leaſe for three lives under the Biſhop of Durham, 
before her marriage with B. did, with the conſent of the 
faid B. her intended huſband, grant, releaſe, and confirm unto 
E. and F. (they being in poſſeſſion of a bargain and ſale), 
and to their heirs and aſſigus, all the ſaid one ſixth part of 


the faid colliery, to hold the faid one fixth part of the ſaid 


colliery unto them the ſaid E. and F. their heirs and aſ- 
fizns, during the ſaid three lives, upon truſt, that they the 


.faid E. and F. and the ſurvivor of them, and the affigns of 


ſuch ſurvivor, might take and receive the rents, iſſues, and 
profits of the faid colliery, &c. according to the ſettlement. 

. In this deed there is a power given to the ſaid A. that ſhe 
might at any time —_ her huſband's life, by any deed or 
writing, to be by her ſealed and executed in the preſence of 
three or more credible witneſſes, or by her laſt will and 
teſtament in writing, or by any other writing, &c. notwith- 
ſtanding her coverture, either with or without the conſent 
of her huſband, grant, convey, deviſe, limit, or appoint the 
faid one /ixth part of the faid colliery to or amongſt ſuch 
child or children as ſhe the faid A. ſhould have by the ſaid 
B. her intended huſband, in ſuch proportion, manner, and 
form as the ſaid A. ſhall think fit; and in default of ſuch 
iſlue, to ſuch other perſon or perſons as by any deed or 
writing, or by her laſt will and teſtament, ſhould be by her- 
directed, limited, or appointed; and in default of ſuch limi- 
tation or appointment, then the premiſes to remain to B. 
his heirs and affigns. A. afterwards intermarried with B. 
and by her laſt will and teſtament, atteſted by three cre- 
dible witneſſes, executed her power given her by the afore- 


Yi deed in the following manner :  « Whereas I 4. wife 


« of B. having power by my marriage fettlement, upon my 
marriage with the ſaid B. to diſpoſe of one ſixteenth part of 
« C. colliery, held by leaſe for three lives under the biſhop 


of Durham, by my laſt will and teſtament ; as to the ſaid 


« one ſixteentb part of the ſaid colliery, I think fit proper 


« and convenient to diſpoſe of the ſame (as I am authorized 
and impowered by the faid ſettlement) as follows: Im- 


« primis, My mind and will is, and I direct and appoint, 
| « that 


APPOINTMENT, 


et that from and after the death and deceaſe of my faid huſ- 
<« baud B. that the rents, iſſues, and profits of the ſaid one ſiæ- 
&« teenth part of the ſaid colliery ſhall be diſtributed and diſpo- 
« ſed of by my executor, herein after-named, as the fame 
< ſhall become due, to and amongſt ſuch of my female chil- 
* dren as ſhall happen to be living at the death of my faid 
“ huſband, ſhare and ſhare alike. And in caſe it happen 
* one of my ſaid children ſhall die after the death of 
“ my ſaid huſband, then I direct and appoint, that the ſhare 
&« and proportion of her ſo dying, of the rents, iſſues, and 
&« profits of the ſaid one ſixteenth part of the ſaid colliery 
<« thall go to the uſe and benefit of my ſou John, his heirs 
© and aſſigns. And if another of my faid female children 
« ſhould die as aforeſaid, then I appoint her ſhare of the 
rents, iſſues, and profits /f the ſaid colliery ſhall 90 to the 
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e uſe and benefit of my ſon Cuthbert, his heirs and aſſigns. 


« And I nominate and appoint my brother-in-law G. exe- 
& cuter and truſtee of this my laſt will and teſtament.” 


'TrrrE were four ſons of the marriage; Robert the el- | 


deft, Nicholas, John, and Cuthbert; and four daughters, 
Elizabeth, Iſabella, Margaret, and Jane. A. the mother, 
died in 1732. Margaret and Jane died in 1736, in the 
life-time of their father, who died ſeveral years after; and 
Cuthbert, one of the ſons, died in the life-time of his fa- 
ther, | 

As 4. by this appointment has miſrecited the power in 
the ſettlement, by mentioning a power to diſpoſe of a ſix- 
teenth part inſtead of a ſixth ; and this miſtake in the recital 
of the power runs through the whole of the appointment ; 
Will a court of equity rectify this miſtake, and make 4.'s 
appointment good for a ſixth part inſtead of a fixteenth 
part? As it ſeems plain ſhe intended to diſpoſe of the whole, 
if it will be good for the whole? Is this power well exc- 
cuted by A. by diſpoſing of the whole to her female chil- 
dren, excluſive of the males, but upon the contingency of 
any of the females dying after the deceaſe of B. the huſband? 


THOUGH there does not appear to be any ground to 
believe that A. by this appointment intended only to paſs a 
ſixteenth part of this colliery inſtead of a ſixth; and tough 
ſhe has recited that ſhe had. a power to diſpoſe of a ſix- 
toenth, and therefore does diſpoſe of a ſixteenth only; yet I 


9. Whether 
dead ? and if 
dead, When did 
ſhe die d 


t. Quzre, 


Anſwar. 


C 3 cannot 


APPOINTMENT, 


cannot ſay that this was certainly a miſtake, for a ſixteenth 
might be included in a ſixth ; and therefore, as ſhe has ap- 
pointed only a ſixteenth, I incline to think, that no more 
will paſs thereby; for it is not certain that it was a miſtake, 
though it is probable it was ſo. And then it ſeems to be 
going too far to ſay, that the teftatrix meant a ſixth, when 
ſhe has repeatedly named a ſixteenth only throughout the 
whole will, 


I THINK the power is well executes quoad a ſixteenth, 
by diſpoſing of the whole to her female children, excluſive of 


the males; her power being to diſpoſe of it to ſuch her child 
or children, and in ſuch propo: ions as ſhe ſhould think fit. 
And the deviſe oyer of her ſhares of her children, upon the 
contingency of her en dying, will, I think, be good, 


IF the apportionment is only g good for a ſixteenth part, 
who will be intitled to the reGlue ? Will the heir or ex- 


ecutor of A. or the heir of B.? or is it diſtributable amongſt 
all the children male and female of B.? 


AS this leaſe is limited to the leſſees, their heirs and af. 
ſigns, this is a deſcendible freehold, and will devolve, fo 
far as is not properly appointed; upon the heir at law of A. 


and will not go to the heir of B. as heir of B. or be 
diſtributable amongit the children of B. 


WILL Ifabeila, the only daughter who ſurvived her fa- 
ther, be intitled to the whole of this eſtate for three lives? 
Is the deviſe of the rents and profits a diſpoſition of the eſtate 
for the three lives ? Can Ifabella and her-huſband diſpoſe of 
this eſtate; and malt; it be by fine? 


ITEINK chat Iſabella, if he is the only daughter of 4. 
and B. will be intitled to the whole ſixteenth part of this 
leaſe, which was given by the will of B. in caſe Elizabeth 
the daughter of A. and B. was out of the way. Bur it does 
not appear by this Cafe what is become of her. 

I Ta1NK; that by the deviſe of the rents and profits of the 
_— 9 the teſtatrix's intereſt in it did 


| paſs 


APPOINTMENT, 


| paſs.— And if Iſabella was the only daughter at the death of 
the father, then I think, that ſhe became ſolely intitled to the 
ſixteenth part, and that ſhe and her huſband may diſpoſe of 
jt : but it being a freehold, I think it muſt be done by fine; 
but ſhe can only, I incline to think, paſs an eſtate therein 
during her own life, | 


WILL ſuch of the 3 as died before their father be 
entitled to any part of this eſtate? If they will (as two of 
the daughters died in the life-time of the father), will the 
limitation to John, upon the contingency of one of the 
daughters dying after the deceaſe of the father, be a good 
Jimitation over to John of ſuch daughter's ſhare, as ſhe 

died before her father : 


I THINK, that the daughters who died before their fa- 
ther, or their repreſentatives, will not be entitled to any ſhare 
of the deviſed ſixteenth part of this colliery.—I think, that 
upon the death of that daughter which died firſt after the 
death of the teſtatrix, and in the life-time of the father, her 
| bare did go over to John b her brother, 


1s the appointment to Ifabella good for any longer chan 
her life, there being a limitation over to Cuthbert in caſe 
- ſhe dics after her father ? Can ſhe defeat this limitation in 

rema! inder, and by what cony 455 (ſhe being now mar- 
ried)? or is it already defeated, by a bargain and fale the 

made of the colliery to truſtees "for a valuable ame 
before marriage? 


I INCLINE to think, that the appointment wil be good 
to Iſabella for her own life only, the teſtatrix havi ing directed, 
that the rents and profits ſnould be diſpoſed of to and amongſt 
his female children, but without any limitation to them du ring 
the whole eſtate, or to them and their heirs; and when he 
deviſes over the ſhares of his daughters, on their dying in 
the life-time of their father, ſhe gives them to her ſons and 
their heirs. And as the teſtatrix has limited this eſtate over 
thus, viz. That in caſe any of his daughters die after the 

death of their father, that then her ſhare ſhould go over to 
| C4 John— 
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4. Are. 


Anſwer, . 


Anſwer, 


pa ies? N 


APPOINTMENT. 


John—this, I think, limits the remainder over to John 


after her deceaſe ; which cannot and has not, I think, been 


| barred or defeated by her and her huſband ; nor is it barred, 
I think, by any thing already done by her. 


IF this appointment to the daughters be a void appoint- 
ment, who will be entitled to this eſtate ? Will all the 
children of B. be entitled to a ſhare of it? and huw will the 
ſhare of ſuch as are dead go? whether to their heir, or 
repreſentative of their perſonal eſtates? or, Will ſuch ofthe 
children who were living at the death of their father only be 


entitled? 


AS td ſuch part of this eſtate which is not well appointed, 
I think, as is faid aboye, that it devolved on Robert, the eldeſt 
fon and heir of B. it being a deſcendible frechold. And 


this ſeems to me to anſwer the whole queſtion, 


WHETHER Ifabella, the only ſurviving daughter of her 


father, and her huſband may not compel. the heir of the 


furviving truſtee to aſſign this eſtate to them? and, 
Whether the heir of B. and the repreſentative and heirs of 
Cuthbert and the executor of A. ſhould not be made 


7 © 


I THINK, that Ifabella and her huſband cannot compel 
the heir at law of the ſurviving truſtee to aſſign this leaſehold 


| eſtate to them and the heirs of Iſabella, in regard that ſhe 


ſeems to me to have only a life-intereſt therein; and 


. therefore they will be reluctant at parting with the whole 


4 


ſ7 


intereſt, in regard mrs. Fenwick is only entitled to it for 
ber life, with remainder over, as is ſaid above. 


. ..* Lincols's Inn, 


June 21,1755, R. WILBRAHAM, 


4%” 
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" APPOINTMENT, 


IN 1727 Henry Tampion and Mary Hammond, in 
confideration of a marriage to be had between them, 
did grant and releaſe unto James Hailes and Samuel 
Dynes, and their heirs, a certain farm and lands in Swilland 
being the eftate of the ſaid Mary), and alſo certain lands in 
omerſham (being the eſtate of the ſaid Henry Tampion), 
to hold the fame unto the ſaid James Hailes and Samuel 
Dynes, and their heirs, to the uſes following; that is to 
ſay, As to, for, and concerning the ſaid manor, meſſuages, 
lands, and premiſes, with their and every of their rights, 
members, and appurtenances, fituate, lying, and being in 
Swilland aforeſaid, to the uſe and bchoof ot the ſaid Mary 
Hammond and her heirs, until the ſaid intended marriage 
ſhall be had and folemnized ; and as to, for, and con- 
cerning the ſaid meſſuages, lands, and premiſes, with the 
appurtenances in Somerſham aforeſaid, to the uſe and 
behoof of the ſaid Henry "Campion and his heirs, until 
the faid intended marriage ſhall be had and folemnized 
and immediately from and after the ſolemnization thereof, 
' then as to, for, and concerning, all and every the faid 
manor, meſſuages, lands, hereditaments, and premiſes 
herein- before -mentionzd, with their and every of their 
right members and appurtenances, as well of the ſaid 
Mary Hammond as of the ſaid Henry Tampion to the 
uſe and behoof of the faid Henry Tampion for and 
during the term of his natural life, without impeachment 
of or ji any manner of waſte 3 and immediately from and 
after his deceaſe to the uſe and behoof of the faid Mary 
Hammond for and during the term of her natural life, 
without impeachment of or for any manner of waſte {for 
her jointure, and in bar and recompence of her dower, 
or thirds in all or any of the lands or hereditaments of the 
ſaid Henry Tampion) ; and from and immediately afcer 
the death of the ſurvivor of them, the ſaid Henry Tam- 
pion and Mary his intended wife, then to the uſe of 
ſuch child or children on the body of the ſaid Mary by the 
ſaid Henry to be begotten, and for ſuch Hate and gſtates, 
and ſubjet to ſuch powers, proviſos, conditions, and 
limitations, as the faid Mary Hammond (notwithftanding 


H.; and as to the lands in B. to the uſe of the right heirs of H. T. The marriage 
took effect. H. T. died, leaving one fon only by M. who by her will deviſ:d to ſuch 
ſon in fee the lands in 4. and B. But in caſe her ſaid ſon ſhould die beſore his age of twen« 
ty-one years, and without iſſue, ſhe deviſed the ſame lands to others in ſee.— The Or f 19% 
of JuDGrs Bux NN, upon a reference to him after a ſpecial verdict given in this caſe, Whe.. 
ther the deviſe by M, in caſe her ſon ſhould die under twenty. one, &c. was good, and war- 


ranted by her power of appointment ? 


her 
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Casr, 
M. H. being 
ſciſed in fee of 
lands in 4, 
and H.T. 
being ſeiſed in 
ſee of lands in 
B. they, by 
indentures of 
leaſe and releaſe, - 
in conidcration 
of a marriage 
then intended 
b-rwocn them, 
ſ.verally Con- 
veyed the ſame 
lands to the uſe 
of H. 7. for 
life, remainder 
to the uſe of M. 
H. for life, in 
bar of dower, 
remainder to 
the uſe of ſuch 
child or chil- 
dren of the mar- 
riage, and for 
ſuch «fate, Ce. 
as the ſaid M. 
H. ſhould by 
deed or will 
appoint ;z and 
for want of 
appointment, to 
the uſe of the 
ſ.me children, 
as tenants in 
comma in fee 3 
and ſor want of 
ſuch iſſue, to 
ſuch uſcs as A. 
H. ſhould ap. 
point ; and for 
want of ap- 
polntment as to 
the lands in 4. 
to the uſe of the 
right heirs of M. 


. APPOINTMENT, 


ker coverture) ſhall by any writing under her hand and 


ſeal, atteſted by three ar more credible witneſſes, or by 


her laſt will and teſtament fo atteſted, limit, direct, and 


appoint the fame ; and for want of ſuch direction, limi- 


tation, or appointment, to the uſe of all ſuch child and 
children on. the body of the ſaid Mary Hammond by the 


ſaid Henry Tampion to be begotten, and bis her and 


their heirs, equally as tenants in common, and not as 
joint-tenants * for want of ſuch iſſiie, to the uſe and 

hoof of ſuch perſon or perſons, and for ſuch eſtate and 
eſtates, and under ſuch proviſos, conditions, and limita- 
tions, and in ſuch fort, maimer, and form, as the faid 
Mary Hammond, during her ſaid coverture, or at any 
other time, and as well married as ſole, ſhall in and by 
her laſt will and teſtament in writing, or by any other 
writing purporting to be her laſt will and teſtament, or by 
any otner writing or writings, deed or deeds, under her 
hand and ſeal, atteſted by three or more credible wit- 


neſſes, ſhall give, order, poſe, declare, limit, or appoint . 


the fame, or any part thereof, and as the ſaid eſtate and 
eftates ſo to be appointed (if any ſhall happen to be) 
Mall reſpectively end and determine; and for want of 


ſuch gift, order, diſpoſal, declaration, limitation, or ap- 


pointment, then as to, for, and concerning all and every 
the faid manors, meſſuages, lands, and premiſes in Swil- 
hand aferefaid, with the rights, members, and appurte- 
Pances to the fime belongim, or fo much thereof where- 


orf no ſuch gift, order, diſpoſal, declaration, limitation, or 


appoin:ment, ſhall be made as aforeſaid, to the only ufe 
and behoof of the right heirs and afigns of the faid Mary 
Hammond for ever; and as to, for, and concerning, all 


and every the ſaid meſſuages, lands, and premiſes, with the- 


appurtenances in Somerſham aforeſaid, or fo much thereof 
whereof no ſuch gift, order, difpoſal, pony wp e 
or appointment, thall be made as aforeſaid, to the only uſe 
and behoof of the right heirs and aſũgus of the ſaid Henry 
Tampion for ever, and to and for none other uſe or uſes, 
zjntents or purpoſes, whatſoever. a | 
Tu marriage took effect, and the ſaid Henry Tampion 
died, leaving iſſue by his ſaid wife Henry, his only child. 
MARY TAuriox, the widow of tune ſaid Henry, after 


is death, by her will dated 25th Nov. 1733, atteſted by 


three witneſſes, and made (as therein is mentioned) by 
virtue of certain powers given her by her marriage ſettle- 
ment, deviſed in the words following: 


«3 ofa. ” 


8 herren 


„ a DB DD © ©S 
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APPOINTMENT. 


4 Jois and deviſe to my fon Henry Tampion, and 
K his heirs for ever, all and every my manor, meſſuages, 
« farms, lands, hereditaments, and premiſes whatſoever, 
ce with their and every of their rights, members, and 
te appurtenances, fituate, lying, and being in Swilland and 
* Somerſham, in the ſaid county, and now in the ſeveral 
« tenures or occupations of William Denny and Samuel 
« Dynes, But in caſe my ſaid ſon Henry Tampion ſhall 
« happen to die before he attain the age of one- and-twen: 
« years, and without iſſue of his body lawfully begotten ; 
* then I give and deviſe my manor, meſſuages, farm, lands, 
K hereditaments, and premiſcs, in Swilland aforeſaid, in the 
« occupation of the ſaid William Denny, with the rights, 
« members, and appurtenances to the ſa: ne belonging, unto 
« my brother Joſeph Clarke, of Chelmsford, in the county 
be of Eſſex, joiner, and to my ſiſter Anne Procter, the wife 
& of Boycot Procter, of Ipſwich aforeſaid, hoſter, and to their 
« heirs, for ever, to be equally parted and divided between 
« them, ſhare and ſhare alike, as tenants in common, and 
6“ not as joint-tenants.“ | 

AND ſoon afterwards the ſaid teſtatrix died. 

HENRY, the only iſſue of the ſaid marriage, is dead, 
under the age of twenty-one, and without having had auy 


ue 

Ir is inſiſted, that as there was iſſue born under this 
marriage, and living at the deceaſe of the ſaid Mary 
Tampion, ſhe had yo power to appoint theſe eſtates to a 
ſtranger ; and that therefore the executory limitation in her 


will of the Swilland eſtate to Clarke and Procter, and their 


heirs, is void : and as that eſtate was the mother's, the heirs 
on the part of the mother claim it. But the heirs on the 
part of the father inſiſt, that the fee of this Swilland eſtate 
veſted in Henry the iſſue, as a purchaſor under the mar- 
riage ſettlement, and did not come to him by deſcent ; and 


that therefore they, as heirs on the part of the father, are 


* 


entitled to it. 
NoTE, TI xx common clauſes of, “ as the eſtate or eſtates 
& fo to be appointed ſhall end and determine, and, «as fo 
& much and ſuch part of the premiſes whereof no ſuch 
« appointment ſhall be made, are omitted in the firſt 
wer given to the ſaid Mary by the faid ſettlement. 
To whom does the Swilland eſtate belong ? 


1AM 
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APPOINTMENT, 


IAM of opinion, that mrs. Tampion, having not only 
the aforeſaid power, but being alſo intitled, by way of 
reſulting uſe, to every thing not ſettled by the releaſe, the 
moſt reaſonable conſtruction of this caſe is, that the 


appointment to Henry Tampion was good, and warranted 
by the power; and the conditional limitation over to Joſeph 
Clarke and Ann Procter will be good, and at Jeaft ſpring 
out of her reſulting intereſt, though it ſhould enure by 
virtue of the power. | 


Dec. 26, 1744. N. FAZAKERLEY. 


_ Hap the faid Mary Tampion power to limit over 
the eſtate in Swilland to ſtrangers, by virtue of the ſettle- 
ment aforeſaid, as there was no want of a child of her by the 
faid Henry Tampion, when ſuch limitation over was made, 


or in the life-time of the ſaid Mary ? and, if ſhe had no ſuch 


power, Did the ſon take the fee-ſimple of the eſtate in - 


gueſtion as a purchaſor, or by deſcent ? and, Is ſaid John 


Tampion, the uncle, entitled io the premiſes in queſtion, 
'or not ? 

1 THINK, John Tampionis not entitled ; but this is a 
queſtion that may admit of conſiderable doubt. 

Flay 18, 1745. D. RYDER. 


IN THE KING'S BENCH. 


THRUSTOUT ON DEMISE OF JOHN TAMPION ggain# 
| DENNY AND ANOTHER, 


Summer Affizes at Bury 1746, 


% 


ON the trial of this cauſe the jury gave their yerdict for 
the plaintiff, ſubject to the opinion of the court upon the 
following caſe, viz. It appeared, that Henry Fampion, late 
of Ipfwich, in the county of Suffolk, before and at the time 
of executing the deeds after-mentioned, was ſeiſed in fee of 
the premiſes after-mentioned in Somerſham, and that Mary 


Hammond 


APPOINTMENT, 


Hammond was at the ſame time ſeiſed in fee of the premiſes 
in queſtion in Swilland. | 

| THAT by indenture of leaſe and releaſe, bearing date 
reſpectively the 23d and 24th of June 1727, the releaſe 


peeing tripartite, and made between Mary Hammond of the 


firſt part, the ſaid Henry Tampion of the ſecond part, and 
James Hailes and Samuel Dynes of the third part, reciting, 
that a marriage was then intended between the faid Henry 
Tampion and Mary Hammond ; they the faid Mary and 
Henry, in conſideration of the ſaid intended marriage, and 
of other contiderations therein mentioned, releaſe and 
convey unto the faid Hailes and Dynes, and their heirs, 
a certain eſtate in Swilland, in the faid county, being then 
the eſtate of the ſaid Mary, and another eſtate in Somer- 
ſham aforeſaid, being then the eſtate of the ſaid Henry, to 
the uſes following : that is to ſay, As to the premiſes in 
Swilland, to the uſe of the ſaid Mary in fee, till the ſolemni- 
zation of the ſaid marriage; and as to the ſaid premiſes in 
Somerſham, to the uſe of the ſaid Henry in fee, till the 
ſolemnization of the ſaid marriage; and from and after the 
ſolemnization of the ſaid marriage, then, as to the ſaid 
eſtates, as well of the ſaid Mary as of the ſaid Henry, to the 
uſe of the ſaid Henry. for life, and after his deceaſe to the 
uſe of the faid Mary for life, in bar of dower ; and after the 
deceaſe of the ſurvivor of them, then to the uſe of ſuch child 
and children on the body of the faid Mary by the faid 
Henry to be begotten, and for ſuch eftate and eſtates, and 
ſubject to ſuch powers, proviſos, conditions, and limitations, 


as the ſaid Mary, notw:thitanding her coverture, ſhould by - 


any writing under her hand and teal, or by her laſt will and 
teſtament in writing, atteſted by three or more credible 
witnefles, limit, direct, and appoint the ſamę; and for want 
of ſuch limitation, direction, or appointment, to the uſe of 
all ſuch children on the body of the faid Mary by the faid 
Henry to be begotten, and his, her, and their heirs equally, 
as tenants in common; and for want of ſuch iſtue, to the uſe 
and behoof of ſuch perſon and perſons, and for ſuch eſtate 
and eſtates, and under ſuch proviſos, conditions, and limita- 
tions, and in ſuch fort, manner, and form, as the ſaid Mary 

Hammond, during her ſaid coverture, or at any other time, 
and as well married as ſole, ſhould in and by her laſt will 
and teſtament, or by any other writing or writings, deed or 

deeds, under her hand and ſeal, atteſted by three or more 
credible witneſles, give, order, diſpoſe, declare, limit, or 
appoint the fame, or any part thereot; and as the ſaid eſtate 
and- eſtates ſo to be appointed (if any ſhould happen to be) 
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ſhould reſpectively end and determine; and for want of ſuch 
gift * then as, for, and concerning the premiſes 
in Swilland, with the appurtenances, or ſo much thereof 
whereof no ſuch diſpoſition ſhould be made as aforeſaid, to 
the uſe of the right heirs of the ſaid Mary for ever; and as 
for and concerning the premiſes in Somerſham, or ſo much 
thereof — no ſuch diſpoſition ſhould be made as 
aforeſaid, to the uſe of the right heirs of the ſaid Henry 
for ever. 

THAT the faid intended marriage was had 2ccordingly, 
and the faid Henry and Mary had iſſue one fon, named 
Henry Tampion, and no other iſſue. 

Tnar the faid Henry the father died in 1729, ſeiſed of 
the premiſes in Somerſham and Swilland, leaving the faid 
_ and Henry their ſon. | 

HAT Mary the widow alſo died ſeiſed of the faid 
premiſes in 1733, leaving the ſaid Henry Lampion her fon, 
who was under age at the time of the death of his ſaid 
mother. | 

Tur the ſaid Mary, while ſhe was the widow of the 
faid Henry Tampion, and previous to her death, viz. in 
1733, duly made and publithed her laſt will an4 teſtament in 
writing, and thereby (inter alia) gave and deviſed unto the 
id Henry Lampion her fon, and his . heirs for ever, all the 
faid premiſes in Swilland and Somerſham; but in caſe her 
fid fon ſhould die before his age of twenty-one years, and 
without iſſue, then ſhe gives the ſaid Swilland eftate (bei 
the premiſes in queſtion) to her brother Joſeph Clarke, and 
Ann Procter her filter, the wife of Boycott Procter, and to 
their heirs for ever, as tenants in common; and on the like 
contingency ſhe gives the premiſes in Somerſham unto 
Robert — 
as tenants in common. 1 85 

Tur the ſaid Henry the ſon, having ſurvived his father 
and mother as aforeſaid, died in 178, ſeiſed of the faid 
eftates in Somerſham and Swilland, without iflue, and 
under the age of twenty-one years. | tn 

Tur John Tampion, of Hadleigh, in the county of 
Suffolk, maltſter (the plaintiff's leſſor), is the eldeſt 
brother of the ſaid Henry Tampion, the infant's father, 
deceaſed, and heir at law as well to the faid Henry the 
father as Henry the ſon. 

Tux queſtion is, Whether the plaintiff is entitled to 
recover the poſſeſſion of all the premiſes in Swilland (being 
the premiſes in the declaration mentioned, and the oniy 

| premiſes 


and George Hailes, and their heirs, -- ©; 
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premiſes in queſtion in this cauſe), or any, and what part 
thercor ? | 

H. RaxTs, for the Plaintif, 

CHARLES PILSWoRTH, for the Deferdant. 


UPON hearing counſel on both ſides, and upon conſi- 
dering the ſtate of this caſe, I am of opinion, that the 
plaintiff is entitled to recover poſſeſſion of the lands in 
Somerſnam only. 

Tux firſt clauſe in the deed in 1727, which limits an 
eſtate to the child or children of the marriage, ſuch as the 
wife ſhould appoint, makes a child or children of the mar- 
riage the ſole object of her power; and it is on failure of 
iſſue of the marriage, that ſhe has any power of appointing 
in favour of ſtrangers. But as by this firſt clauſe ſhe may 
appoint any child of the marriage what eſtate ſhe pleaſes, 


with any condition not repugnant to the object of her 


power, the iſſue of the marriage; ſo 1 think ſhe has very 
properly executed her power within this clauſe, by giving 
the only child of the marriage a fee; and this condition 
annexed to defeat his eſtate, I mean his dying before twenty- 
one, without iſſue, being a condition not repugnant to the 
object of her power, ſince that condition can never take 
place till tiere is no iſſue of the marriage, is a good con- 
dition within her power under this clauſe. Since then this 
part of her power is well executed, it may be proper to 
conſider, how it would have ſtood, had ſhe made no ap- 
pointment over to a ſtranger? And I apprehend that Henry 


Tampion would, in that cafe, have taken a conditional 


fee ſimple, determinable on his dying under age without 
iſſue, deſcendible to his heirs generally; and would have 


been alſo ſeiſed of the old reverſion in fee abſolute, de- 


ſcendible as to the lands in Somerſharn to his heirs on the 
part of the father, and as to the lands in Swilland to his 
heirs on the part of the mother: and as the law will not 


allow two fees of the fame land in one and the ſame per- 
— 


Mr. Juſtice 
Buaxkr's 
Or IN ION. 
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ſon, one abſolute, and the other conditional; the leſſer 
conditional fee muſt merge in the greater abſolute fee; con- 
ſequently, in that caſe, Henry Lampion would have been 
ſciſed in fee of the lands in Somerſham deſcendible to his 
heirs on the part of the father, and of the lands in Swilland 
deſcendible to his heirs on the part of the mother. Co. 
Litt. 18. a. 1. Salk. 338. Symonds and Cudmore. | 
Ab if this would have been the caſe had the eſtate in 
fee been appointed to the ſon, upon condition to be void if 
he died without iflue before twenty-one, without any limi- + 
tation over, let us ſee next, if that limitation over can make 
any difference, and if the limitation over be void. I think it 
cannot; for the condition annexed to the eſtate of Henry 
Tampion will be good to abridge and defeat that eſtate, 
though the limitation over ſhould not take place. Lit. 
723. Co. Litt. 379. a. ; 
Ad it ſeems to me, that the busemzon over is * 


The will firſt gives to ſuch child or children of the mar- 
. riage as the wife ſhould appoint, ſuch eſtate as ſhe ſhould 


direct and model. For want of appointment, the child or 
children of the marriage are to take an eſtate tail: for though 
the words hes, her, or their heirs are uſed, yet the "on | 
ing words, (and for want of ſuch iſſue to ſuch perſons the , 
wife mal appoint, ſhews that heirs of the body were 
meant, and that as well in a deed as in a will. 3. Leon. 5. 
1. Roll. Abr. 8 30. pl. 6. Leigh and Brace Carth. 343. 
Beck's Caſe, Lit. Rep. 344. And then there is a remainder 
after this eſtate tail limited to ſuch perſons, and for ſuch 
eſtate, as the wife ſhould appoint. If, therefore, under the 
firſt part or object of her power the wife limited a greater 
eſtate, that is a fee (and not determinable on default of 
iſſue of the marriage, but on the ſon's dying before twenty- 
ane without iſſue) ; it ſhould ſeem, that the remainder limited 
after an eſtate tail, which never took place, would like- 
viſe never take place. No principle is more eſtabliſhed, 
than that a fee after a fee cannot be limited by deed ; nor 


Can 
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can a fee after a fee be appointed purſuant to a power in 
a deed. For if ſuch a limitation in the deed would be bad, 
ſuch an appointment by virtue of that deed would be as 
bad. Nor will it vary the caſe that ſuch an appointment is 
expreſsly allowed to be made by will; for the appointee is 
not in by the will but under the deed, and the will is only 
directory as to the perſon, and eſtate to be taken under the 
deed. 6. Co. 10. fir Ed. Cleere's caſe. +: Bulſt. 200. 
Lemaine's caſe. Nor is ſuch an appointment a deviſe with- 
in the ſtatute of wills. 

For theſe reaſons I am of opinion, that the leſſor of the 
plaintiff is intitled to recover poſleflion of the lands in 
Somerſham only; and conſequently, that the verdi& muſt 
be entered, finding the defendant guilty as to the premiſes 
in Somerſham, and not guilty as to the reſidue ; and upon 

ſuch entry, that the poſtea be delivered out to the plaintiff 
to ſign his judgment thereupon. 
Tnovon this be my opinion, I ſhall gladly ſubmit this 
1 Caſe to the conſideration of the court from whence the re- 
cord iſſued, if the counſel on either fide deſire it. 


I AM informed that, notwithſtanding the opinion of the 
learned judge, the fame party intends to bring (if he has 
not already brought) another ejectment for recovery of the 

W willand eſtate. The heir on the part of the mother may 
therefore, if he thinks proper, wait the event of that eject- 
ment before he begins. The before-mentioned judge was 
certainly of opinion, that the heir on the part of the mother 
is intitled to the Swilland eſtate j but with great deference 
to ſo conſiderable an authority, it ſeems to me that the heir- 


general of the ſon, i. e. r br earInEN is 
entitled to it. 


Jan. 19, 1744. 8. PRIME. 
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A voluntary ſet- 
tlement is made 
by the buſband 
and wiſe of the 
wiſe's eſtate, to 
the joint ap- 
pointment of 
the huſband and 
wiſe, and in de- 
fault thereof to 
the uſe of them 
for their lives, 
and the lite of 
the ſurvivor ; re- 
mainder to the 
uſe of ſuch of 
their children, 
and in ſuch 
manner as they, 
or the ſurvivor 
of them, ſhould 
appoint. The 
huſband is Cead, 
leaving fevers] 
children by the 
weite. — The 
joint Ox1x10N 
of Mr. Boorn 
and Mr. Fit- 
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pointment, to the uſe of all and every the ſons and daughters 


heirs, equally ſhare and ſhare alike, as tenants in common; 
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BY indenture between 7. B. clerk, and Ann his wife, and 

R. P. gentleman, and Sarah his wife (which faid Ann 
and Sarah were the two daughters and only ſurviving heirs 
of I. S.), of the one part, and H. T. of the other part, 
for docking all eſtates- tail created or depending upon the 
premiſes, and for conveying and fettling the tame to the 
ſeveral uſes therein-after-mentioned, and for five ſhillings 
conſideration, the faid B. and Ann his wife, and N. P. and 
Sarah his wife, and each and every of them, bargain and 
ſell to the ſaid H. T. his heirs and affigns, all &c. to hold 
to the ſaid H. T. his heirs and aſſigns, for ever, as to one 
moiety of the premiſes, to the uſe of ſuch perſon and per- 
ſons, and for ſuch eſtate and eſtates, uſes, truſts, intents, 
and purpoſes, as the faid J. B. and Ann his wife. by deed or* 
writing, ſealed and delivered in the prefence of two or 
more credible witneffes, ſhould, from time to time, direct 
or appoint the premiſes, or any part thereof; and for want 
of ſuch direction or appointment, to the uſe of the faid 
FJ. B. and Ann his wife, for and during their lives, and 
the life of the longer liver of them; and from and after 
tae deceaſe of the ſurvivor of them, to the uſe of ſuch child 
or children of them the ſaid J. and Ann, between them 
begotten or to be begotten, and for ſuch uſes, eſtates and 
purpoſes, and ſubject to ſuch limitations, proviſoes, condi- 
tions, payments, reſervations, and reſtrictions, as the ſurvi- 
vor of then, the ſaid 7. and Ann, from time to time b 
deed or writing to be executed as aforeſaid, or by his 
or her laſt will, {ſhould direct or appoint the ſame premiſes, 
or any part thereof; and for want of ſuch direction or ap- 
of the ſaid J. and Ann, between them begotten, and their 
and for want of ſuch child or children, to the uſe and be- 
hoof of the heirs and afligns of the ſurvivor of them the 
ſaid 7. and Ann for ever. 

HE faid 4 B. is ſince dead without any limitation hav- 
ing been made of the premiſes, leaving Ann, his widow, 
and nine children, ſome of age and ſome under age. | 

Tux ſaid Ann wants to ſell the premiſes; and a perſon 
has agreed to purchaſe the ſame, if a good title can be 
made by her to tae ſaid moiety. 

Bor it is apprehended, notwithſtanding the eſtate is con- 
veyed (after the deceaſe of the ſurvivor of them the ſaid J. 
and Ann) to the uſe of ſuch child or children of the ſaid 
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J. and Ann as the ſurvivor ſhould direct as above, that an 
appointment of the whole to one or more child who is of 
age, and they to join in conveying (which is an expedient 
that has been propoſed), excluding the reſt, might in equity 
be deemed partial. But it is thought a purchaſer would be 
fafe if mrs. B. 's moiety of the purchaſe-money be laid out 
in government. or other ſecurities, in the name of truſtees, 
upon the ſame truſts as are declared touching the land. 

Ir mrs. B. ſhould agree to this will, her conveyance by 
this means be good as well in equity as law to a purchaſer ? 
or, Can any other, and what, method be taken to make a 
good title of her moiety ? 


THERE being no appointment made during the joint 
lives of J. B. and Ann his wife, it is plain the power 
enables the ſurvivor, which is Ann the widow, to appoint 
the reverſion and inheritance expectant on her death to 
ſuch child and for ſuch eſtate as ſhe pleaſes; and if ſhe 
makes an appointment thereof in favour of the eldeſt, that 
certainly will be good, fince the maker. of the fettlement 
mizht have given her a power to appoint the whole to 
an abſolute ſtranger ; and this is a mere gratuitous ſettle- 
ment, not made on marriage, or in purſuance of marriage 
articles, or on any truft, but is merely voluntary; and the 
owner might have done what he pleaſed with the eſtate, 
and therefore he may delegate his power to whom he 
pleaſes. Theſe things diſtinguiſh this Caſe from thoſe 
where the power is only to divide or diſtribute the eftate ; 
for there, equity has ſometimes controuled and ſet aſide the 
unequal diſtribution of the party, in whom the power is 
lodged, as partial and unjuſt, And the Caſes there have 
generally been upon dark and obſcure expreſſions, that 
left it doubtful whether the donor or teſtator meant to give 
ſo extenſive a power as to enable the party to give the 
whole to one in preference to the other children; for where 
the power is expreſs that the party ſhall have fo large an 
authority, equity will not, we conceive, ſet it aſide; as 
may be ſeen in the caſe of Menzey and Walker in Caſes 
Temp, Talbot, 72. and the caſes of Lifter and Robinſon, and 

> D 2 Auſtin 


Quare, 


Anſwer, 
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Auſtin and Auftin there cited. And beſides, this is the 
caſe of an uſe, and not of a truſt, which greatly differences 
the caſe; eſpecially as equity will not reach it, unleſs there is 
ſome fraud or contrivance in the tranſaction, or ſome breach 
of a truſt in doing that which is very unreaſonable, Now, 
could this be conſidered as an artifice in the mother to get 
hold of the whole of this eſtate, or of the purchaſe-money, 
by appointing the whole of the reverſion to one child, upon 
©® bargain made beforehand with that child that he ſhould 
return the greateſt part of it to her, this would be a piece 
of management that a court of equity would certainly ſet 
aſide; and therefore the intended purchaſer is certainly 
well-adviſed to inſiſt upon the purchaſe-money being laid 
out in the public funds, in the names of truſtees, upon 
fuch truſts as will neareſt agree with the uſes now ſubſiſting 
of the lands: for then it can never be objected to him that 
he has been guilty of, or hath been partaker in, any breach 
of truſt, or in the doing of any thing that is unreaſonable ; 
for it is certainly for the benefit of the family that this 
eſtate, which conſiſts of one undivided moiety; ſhould be 
- fold, and turned into money, as ſoon as may be. We 
therefore approve of what is thus propoſed, and adviſe the 
purchaſer to inſiſt thereon. 
Lincoln Inn, BEV. FILMER. 
Moy 5, 749. JA. BOOTH. 
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H. is a ſworn attorney, and as ſuch has bought and A, attorney, 
* ſold eſtates, and received his clients monies and eſ- praQifing as » 
tates into his truſt and confidence, and done other acts ſerivener, com- 
properly to be tranſacted by a ſcrivener, but which all ä 
country attornies take upon them to do. ir Jo B Om 
H has ſince committed divers acts of bankruptcy, by $+zancr's 
which a commiſſion has been awarded againſt him. Oris io, Whe- 
Ir has of late been objected, that finding an attorney a ber ſuch perſon 
bankrupt has paſſed ſub et only, and will not be proved by thr may 
ſo to the ſatisfaction of a jury. * 
By the ſtatute 21. Jac. 1 cap. 19. in the deſcription 
of a bankrupt are theſe words ;—* or that ſhall uſe the 
< trade or profeſſion of a ſcrivener, receiving other men's 
« monies or eſtates into his truſt or confidence.” | 
Can an attorney, not being a ſerivener, be a bankrupt Orte. 
within this or any other ſtatute? And for what tranſactions 
may he be deemed ſuch, to the ſatisfaction of judge and 
jury? | 


I AM of opinion, that a perſon praRiſing as an attorney, Anſwer. 
and not being a ſcrivener, cannot, in reſpe& of his prac- 
tice as an attorney, be deemed a bankrupt within any of 
the ſtatutes relating to bankrupts; and that the tranſaction 
to make him ſuch muſt appear to be an exerciſe of the 
trade of a ſcrivener, as it is commonly underſtood, in which 
caſe the being a ſworn attorney will not exempt him. In 
the caſe put by the firſt paragraph above, of tranſacting the 


proper acts of a ſcrivener, I apprehend he would be liable 
to a commiſhon, 


2 March 1748, J. STRANGE, 
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BY the ſtatute of the 5th Geo. Il. intitled, An Act to 
« prevent the committing of Frauds by Bankrupts, “ 
there is the following paragraph : 

« AND whereas perſons dealing as bankers, brokers, and 
« factors, are frequently intruſted with great ſums of mo- 
ce ney, and with goods and effects of very great value be- 
« longing to other perſons, it is hereby further enacted, 
cc that ſuch bankers, brokers, and factors, ſhall be and are 
hereby declared to be ſubject and liable to this and other 
« the ſtatutes made concerning bankrupts,” 

Ms. ELIZABETH MARTIN is one of the four licenſed 
carriers by the univerſity of Cambridge for carriage of let- 
ters and parcels from Cambridge to London. With this 
buſineſs it has been uſual and cuſtomary for them all to re- 
turn and poey money for tradeſmen and others as well at 
Cambridge as at London. Such tradeſmen or others bring 
her the money home, or bills to receive it; and ſhe gives 
them a note to pay in London as directed, for which ſhe 


receives, as a reward or premium, '2s. per pound. She 


returning ſeveral ſums for the Lynn- merchants, ſuffers 
them to draw on her before ſhe has received either mone 


or bills from them, and the accepts ſuch bills drawn on her. 


But it is to be obſerved, that thoſe bills are always drawn at 
a long date; ſo that before they become due, ſhe is gene- 
rally ſupplicd by cath or other bills from them, and for this 
ſne is likewiſe paid the ſame premium; and for want of 
ſuch ſupply, ſhe having accepted ſeveral bills of perſons 
who have drawn upon her, and are ſince become bank- 
rupts, ſhe is now let in by accepting Farthing's bills, 

Ir this does bring her within the clauſe of the ſtatuta of 


the 5th Geo. II. p. 486 ? 


I DO not think that mrs, Martin, by the tranſaction 


above-mentioned, can be deemed cither a banker, broker, 
or factor, within the ſtatute of 5. Geo. 2. And 1 am of 


opinion, ſhe cannot be a bankrupt, if ſhe has no other trade 
or buſineſs but what is above-mentioned; for a carrier by 


carrying money for hire, I think, cannot be deemed a trader 
within the ſtatutes made againſt bankrupts. 


April 14, 1743: BEV. FILMER. 


JOHN 


« v 


BANKRUPT. 


7 HAYWARD, by his indenture of that date, 
J did, for the conſideration therein mentioned, demiſe, 
bargain, and fell, unto John Gibbon and John Gent, the 
eſtates which Urſula, wife of the ſaid Hayward, brought 
unto her huſband, to hold to them for twenty-one years 
ia truſt for ſaid Urſula, to receive the rents to her ſole uſe, 
with a covenant for ſaid Urſula to alter the demiſe and tern 
of years as ſhe ſhall think fit, without conſent of her 
huſband, 

HAaywaARD, long before the date of this demiſe, had 
not only confeſſed ſeveral judgments, and was otherwiſe 
indebted in much more than he was able to pay (and tg 
which his wife was no ſtranger), but was under arreſt for a 
large debt at the time of executing; the above deed. 
| W B. NEITHER of the truſtees ever ſigned the deed, 
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Cans - 
10. Sept. 1742. 
A bankrupt, 
before com- 
miſñon iſſucd, 
commits ſeveral 
acts of bank- 
ruptcy ; and 
during that 
time pays 
ſeveral ſums of 
money to diffe- 
rent c editors. 


Mr. FAzAxkxx- 


LIV'Ss Op1- 
tor, Whether 
the money thus 
paid is recover. 
able by the 


aſſiznees of the bankrupt ? 


By indenture quadripartite of that date, made between 
ſaid Hayward and wife of the firſt part, William Jennens, 
eſq. of ſecond part, Rowland Branwhite of third part, 
and Edward Goate, eiq. and Thomas Smitiics, clerky. of 
the fourth part; ſaid Hayward and wife, in conſideration of 

gol. lent by faid Jennens, eſq. mortgaged to him part of 
{aid premiſes, and levied a fine of the whole to ſaid Bran- 
white, and thereby declared the uſes to be (after full 
diſcharge of ſaid mortgage) to the uſe of ſaid Goate and 
Smithies and their heirs, in truſt for ſuch perſons, &c. as ſhe 
the ſaid Urſula ſhould by any deed or will direct; and until 
ſuch direction had, to permit her to receive the rents during 
life; and after her death, in default of ſuch directions, then 
to her huſband for life ; aad aſter the deceaſe of the longer 
liver of them, in truſt for the heirs of ſaid Urſula for ever. 
Ix Auguſt laſt, a commiſſion of bankruptcy was 
awarded againſt the ſaid John Hayward, under the deno- 
mination of a money-ſcrivener ; and he was thereupon 
declared a bankrupt. | 

IT is mentioned, as part of the conſideration in ſaid deed 
of 1oth Sept. 1742, that Hayward had received a 
conſiderable ſum of money from his wite's eſtate ; which is 
falſe in fact, he having at that time had very little, if any 
thing, from the eſtate ; though he afterwards, and had be- 
fore the date of the ſaid mortgage in 1746, received contide- 
rable ſums therefrom. 

D 4 WILL 


18. Aug, 1746, 


1, Quzre, 


— 


. 


BANKRUPT, 


WII I not the faid deeds, ſo far as they relate to the 
benefit of Hayward or his wife, eſpecially the demiſe in 
1742, be e ge a fraud to deceive the creditors? and, 

ill not the faid eſtates come under the commiſſion of 
bankruptcy, during the life-time of the bankrupt (he having 
children by ſaid Urſula his wife)? and if ſo, What is the 
moſt adviſeable method for the aſſignees under the faid 


commiſſion to take for the obtaining poſſeſſion of the ſaid 


eſtates ? 


AS to the demiſe of 1742 J am of opinion, it is void 
againſt the aſſignees, unleſs it can be proved to be made in 
purſuance of an agreement made previous to the marriage 
(which I mention becauſe I ſee a marriage contract 
mentioned in the recital of that deed); and the affignees 
may recover the premiſes in that deed, notwithſtanding 
that voluntary demiſe. But if there was no act of bank- 
ruptcy previous to the ſettlement in Auguſt 1746, the 
Jands, &c. compriſed therein being, as.I apprehend, the 
wiſe's eſtate, and ſhe having agreed to let in a mort. 
gage upon her eſtate for 3501. I think it was a good con- 
fideration for the ſettlement, and the aſſignees camot recoy 
ver againſt that ſettlement, unleſs there was a previous act 
pf bankruptey.— N. B. The deed of 1742 was above five 
years before the commiſſion was ſued out, 


HavywaRD, for a valuable conſideration, aſſigned over 
the rents of the ſaid eſtates to one of his creditors, which 


deed was made after the ſaid demiſe of 10th Sept. 1742, 


but before thc 7" in 1746. 

Ir, therefore, the faid deed in 1742 ſhould be thought 
invalid, but the uſes in ſaid mortgage in 1746 to be good, 
Will it not be proper for that creditor to ſet up his ſaid deed 
and bring ejectment thereupon for the freehold part (it 
being , agreed between him and the reſt of the 
creditors to divide what profits may ariſe from the ſaid 
deed) ? and, Will it not be likewiſe expedient for the 


aſſignees to bring their ejectment for the copyhold part, of 


which the {aid eſtates chiefly conſiſt ? 


I THINK, 


„ avs amo wwe 9 oy 


BANERUPT, 


I THINK, the voluntary deed of 1742 would'be void 
againſt this aſſignment, if it be properly made; and it being 
previous to the mortgage, I think, it would be good againſt 
that ſettlement during the huſband's life. But the deed 
being only called an aſſignment of the rents, I cannot fay 


Anſwer, 


what is the proper remedy, unleſs the deed had been more 


particularly ſtated, 


HAYwARD has committed divers acts of bankruptcy 
for ſeveral years paſt, and abſconded in the years 1744 and 
1745; ſince which time ſome eſtates have been fold, and 
alſo large ſums of money paid to ſeveral of his creditors, 

CAN he be made a bankrupt from the times of abſconding, 
and that without bringing in queſtion the former acts of 
bankruptcy committed many years ſince, and which would 
be before the date of the debts proved under the commiſſion; 
which though before contracted, accounts have been divers 
times ſince ſettled between him and creditors, where- 
upon freſh bonds and notes were given, and the former 
cancelled ? and, Will the faid eſtates fold, and monies paid, 
be anywiſe affected thereby? 


I THINK, a commiſſion may iſſue, upon the petition 
of creditors, upon an act of bankruptcy prior to the debt of 
the petitioning "creditor, as was adjudged in the caſe of 
Degolds and Ward, 23d Feb. 1737, in the houſe of lords ; 

and I know of no limitation of time for ſuing out the 
commiſſion: and all acts or fales made by the bankrupt 
after the bankruptcy committed, are void againſt the 
affignees, who may recover thoſe eſtates by ejectments, 
unleſs they be protected within the clauſe in the Act of 
21. Jac. 1. c. 19. by which it is enacted, « That no 
« purchaſer for good and valuable conſideration ſhall be 
1c impeached, unleſs the commiſſion be ſued forth within 
* five years after he became a bankrupt ;”* to which clauſe 


I refer. 


15th Dee. 1748. N. FAZAKERLEY. 
See ſtatute 19. Geo. 2, cap. 32. 


BY 


3- Eere. 


Anſwer. 
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Casr o 


A conveyance, 
in truſt for the 
payment of 
bonds fide debts, 
is made by one 
who afterwards 
commits an act 
of bankruptcy. 
Sir Rien 
and Lord's 
and Mr. | 
TxURSTON'S 
Op1N10x58, - 
Whether the 
fame is valid 
againſt the 
affignees under 
a ſubſequent 
commithon ? 


BANKRUPT, 


V indentures of leaſe and releaſe, bearing date reſpective- 

If the rath and 12th days of Jan. 1744, and made 
between Brittain Warren of the one part, and Thomas 
Warren of the other. part, reciting, that the faid Brittain 
Warren ſtood indebted unto Henry Young in the principal 
ſum of 800l. beſides an arrear of about three years intereſt 
for the ſame, upon a mortgage made of ſome part of the meſ- 
ſuages, &c. therein-aiter-mentioned ; and alfo in the princi- 
pal ſum of 300l. beſides an arrear of intereſt due upon bond 
given by the {laid Britain Warren, and Thomas Warren 

rty thereto and William Warren, his two brothers and 
. to the ſaid Henry Yourg and unto ——— Everſon 


in the principal ſum of 200l. with an arrear of intereſt upon 


a mortgage made of ſome part of the premiſes in the ſaid 
indenture of releaſe mentioned ; and unto Robert Crow in 
the principal ſum of gool. and about two years intereſt for 
the fame, upon a mortgage or mortgages, or {ome other 
lien or incumbrance upon the meſſuages, lands, &c. there- 


in- aſter- mentioned, or ſome part thereof; and alſo unte 


Thomas Warren, party to the ſaid indenture of releaſe, in the 
principal ſum of 200l. beſides intereſt for money lent by 
faid Thomas Warren to faid Brittain Warren; and for 
payment thereof ſaid Thomas Warren hath fix ſeveral 
promiſſory notes under the faid Brittain Warren's band; 
and further reciting, that the ſaid Brittain Warren was 
willing and deſirous, that all his meſſuages, 22 tenements, 
and hereditaments, as well copyhold as freehold, ſhould be 
fold forthwith, and be diſpoſed of for the more ſpeedy and 


Eerffectual paying and diſcharging the ſaid principal ſums due 


from time to time as aforeſaid, amounting together to the 
ſum of 18001. and the intereſt then due, or thereafter to - 
grow due for the ſame ; and all other his debts which are a 
hen or incumbrance upon the premiſes therein directed to 
be ſold. Andit is thereby witneſſed, that the ſaid Brittain 

Warren, as well in conſideration of the premiſes as of 
5s. to him paid by faid 'Thomas Warren, did convey unto 
the faid Thomas Warren and his heirs the ſeveral here- 
ditaments therein mentioned, upon truſt that the faid 
Thomas Warren, his heirs or affigns, did and ſhould, with 


all convenient ſpeed, {ell and make fale of all and ſingular the 


ſaid hereditaments, and apply the money ariſing by ſale there- 
of, and the rents, iſiues, and profits thereof, until the fame 
ſhould be fold, in paying off and diſcharging the therein- 


mentioned principal ſums due and owing from faid Brittain 


Warren 


' BANERUPT, 


Watren to the ſaid ſeveral perſons therein mentioned, upon 
the ſeveral ſecurities aforeſaid, amounting together to the 
ſaid principal ſum of 18001, and of all intereſt due, or to 
grow due for the ſame; and alſo all other the debts and 
incumbrances of the ſaid Brittain Warren which were a 
charge or lien upon the premiſes thereby directed to be fold 
as aforeſaid, or which affected the title thereof, in and 
according to ſuch priority, order, and form, as by law ſuch 
debts and incumbrances ought to be paid and fatisfied ; 
and that he and they did and thould pay the overplus thereof 
(if any) to the ſaid Brittain Warren, his execntors or 
adminiſtrators; and upon this further truſt, that the ſaid 
Thomas Warren ſhould and might, until the faid meſ- 
ſuages, &c. ſhould. be fold, let leaſes of any part thereof, 
for any term of years not exceeding twenty-one, to 
commence in poſſeſſion, and fo as the accuſtomed annual 
rent or rents ihould be reſerved by half-yearly payments. 
And the better to enable the faid Thomas Warren to ſell 
and convey the copyhold part of the therein- mentioned 

remiſes, and to perform the ſaid truſts, he the {aid Brittain 
Von did make, ordain, conſtitute, and appoint, the ſaid 
Thomas Warren his true and lawful attorney, irrevocably 
for him, and in his name, to ſurrender al and ſingular his 
copyhold meſſuages, &c. into the hands of the lord or lords, 
lady or ladies, of the manors or reſpective manors whereof 
ſuch copyhold lands and premiſes are to be holden, either in 
court or out of court, by the hands of ſuch lord or lords, 
lady or ladies, or their reſpective ſtewards, or anywiſe 
howſoever, according to the cuſtoms of ſuch manor or 
manors, to the uſe of any perſon or perſons, purchaſcr or 
purchaſors, and for ſuch eſtate and eſtates as the ſaid Tho- 
mas Warren, his the ſaid Brittain Warren's ſaid attorne 
ſhould think fit; in which ſaid indenture of releaſe the ſaid 
Brittain Warren covenants with the faid Thomas Warren, 
that he would not revoke the authority thereby given to the 
ſaid Thomas Warren; and that he the ſaid Frittain 
Warren would execute any act whatſoever for further 
aſſurance. 


NM. B. All the creditors named in the ſaid recited deed are 
really and bond fide creditors. | 

Tas above-recited deed was fairly executed on the day 
it bears date, and the witneſſes indorſed their names on the 
back thereof, in atteſtation of it, at the time of the execu- 
tion ; and it was voluntarily done, with a deſign to prefer 
the ſeveral creditors therein- named to ſome other creditors 
that are not named: and ſince the execution thereof the 


dean 


Anſwer. 


. Q:2re. 


BANKRUPT. 


dean and chapter of Ely, a creditor therein not named, hath 


proceeded againſt him the faid Brittain Warren in the 
high court of chancery; and an iſſue being directed to try, 

hether the ſaid Brittain Warren, as tenant of a manor 
belonging to the dean and chapter of Ely, had a right to cut 
turf off the common, or not ? which ſaid iſſue, * ſome 
miſtake or 2 having been found in 3 * = _ 
and chapter of Ely, they are now proceeding before 
maſter, in order 4h 9s 4h the — fad and they 
threaten, that when they have made ſuch decree final they 
will attempt, in a court of equity, to ſet aſide the faid deed 
as partial, it not being executed in favour of all his creditors. 
Therefore, 

WHETHER a court of equity will not relieve any 
creditor, either by decree or judgment obtained againſt the 
faid Brittain Warren ſubſequent to the execution of the ſaid 


- recited deed, againſt the creditors named in the faid deed ? 


I AM not fo well acquainted with the rules of determi- 
nation in courts of equity as the gentlemen who attend thoſe 
courts; but I have no notion that any court has power to 
controul the dominion a-man has over his own eſtate, 
where another perſon has no claim to it ; and I ſee no fort 
of claim that any man has to mr. Warren's eſtate, except 
the mortgagecs. Here docs not appear to me any footſtep 
of fraud; for the ſeveral perſons for whom the fale is to be 
are {tated to be creditors. There can be no doubt but a 
man may ſell his eſtate, and with the money it fetches pay 
what creditors he pleaſes, excluſive of others (except they 


have a hen on the eſtate, and all fuch ſeem provided for by : 


this deed) ; and by the fame reaſon may authoriſe another ſo 
to do for him: and I do not conceive that any court of 


equity can ſet aſide this deed, if circumſtanced as here 
ſtated. 


WII I not fuck deed in a court of equity be held valid 
and good againſt all creditors not therein named ? 
Will not the ſeveral creditors of the ſaid Brittain Warren 
named in the faid recited deed, have the full benefit thereb; 
intended them. notwithſtanding any ſuch judgments or 
decrecs ſhall hæve been obtained againſt him the ſaid 
Brittain Warren poſterior to the execution thereof? 


THIS 


— — * ' 


BANKRUPT. 


THIS is anſwered in effect before; and I conceive, Anſwer. 
that this deed, under the circumſtances ſtated as above, 


is good both in law and equity. 
Temple, July 1746. RICHARD LLOYD. 


I AM of opinion, that Thomas Warren may fafely 
proceed in the execution of his truſt, notwithſtanding 
the decree ; and that the title of this eſtate will not be 
affected thereby : for a decree for a debt or a perſonal duty 
does not bind the real eſtate, but only the perſon; and 
though they may for the contempt proceed to a fequeſtra- 
tion of the party's lands, yet I think, that cannot affeCt the 
preſent caſe, except this conyeyance came within the 
ſtatute of queen Elizabeth againſt fraudulent conveyances, 
which I think there is no room to object. 

I THINK, the conveyance of the freehold to the 
truſtee cannot be defeated, though a commiſſion of 
bankruptcy ſhould be taken out againſt Brittain Warren 
before the eſtate be fold; but that the truſtee may ſell, 
and pay the debts ſpecified in the truſt deed, notwith- 
ſtanding ſuch commiſſion, —I think, the plaintiffs in the 
chancery ſuit cannot come in as creditors under the 
commiſſion, until their demands are aſcertained ſo far as 
to enable them to ſwear to them, which is the proof 
required by the ſtatutes of bankrupts, 


April 20, 1745. THOMAS THURSTON. 


TRUSTS 
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Casz. 


A teſtator be- 
queaths his per- 
ſonal eſtate to 
ſeveral perſons, 
upon certain 
truſts, with di- 


rections for the 


fame to be laid 
out as it came 
to their hands 
in bank ſtock. 


One of the truſ- 


tees afterwards 


other of the truſ- 
tees, concurs 
Vith him in giv- 
ing a falſe ap- 
pearance to the 
account of the 
teſtatorꝰs effects. 
— The Or- 
ion of the 
THEN SOt 1- 
CITOR-GENE= 


nat, How far 


the latter truſ- 
tee was reſpon- 
fible for the de- 
ficiency in the 
bankroupt's truſt 
account, c. 


thence by the galleons to New Spain, he made an hypothe- 
for his debt. 


money. | 


to the eſtate for the remainder. 


BANKRUPT: 


. 


SR JAMES TOBIN, being concerned as 4 merchant 
in foreign trade, made his will; and thereby, after giv- 
ing ſeveral legacies, bequeathed the reſidue of his eſtate 
to his two nephews James and Edmund Tobin, and ap- 
pointed Alexander Hume, Thomas Beckford, Philip Can- 
tillon, and Gregory Byrne, executors, to whom he gave 
200 l. a piece. Ci 
Tus teſtator died “ and the executors proved the will; 


J 

and in Michaelmas Term 1735 they brought a bill againſt 1 
the ſeveral legatees for the general directions of the court. 1 
Tre cauſe was heard t, and an account directed. | . 
Ms. Cantillon, one of the executors, who was a Spaniſh \ 1 
merchant, ſoon after the teſtator's death, claimed of the other t 
executors the ſum of 32001. for the charges of a parcel of | 
woollen goods by him ſent to Cadiz on the teſtator's ac- 
count, upon a verbal agreement between them, and he 
4 


had accordingly made the teſtator debtor to him : but the 
other . executors, for want of ſufficient evidence of the 
debt, refuſed tu allow it; and ſo mr. Cantillon wrote 
off the debit in his own books. - ; 

IT happened afterwards, viz. in the years 1736 and 
17 37, that Cantillon became indebted to uc one other 

the executors, in the ſum of 40001. for which he gave 
bottomry bonds; and having inahe year 1735 actually 
ſent to Cadiz a parcel of woullen goods to be ſent from 


cation of thoſe goods to mr. Hume, as a further ſecurity 


THe greateſt part of the teſtator's eſtate came to the 
hands of mr. Hume, and particularly the produce of ſome - 
ſtocks, to the amount of 69381. 13s. in the transfer ß 
which mr. Cantillon joined, but received no part of the 


Mr. Hume paid to Cantillon ſeveral ſums of money, 
amounting to 30151. gs. 8d. for which Cantillon gave 
him receipts to be accountable to the executors of fir James 
Tobin, but he did not otherwiſe receive any part of the 
teſtator's effects (or but ſome inconſiderable ſum) ; and 
out of that ſum he diſburſed, in payment of legacies and 
otherwiſe, about 8871. and fo would have been a debtor 


a -_ 


* May 3, 1735. + April 5, 1739. 


Ms. 


BANKRUPT-#. 


Ms. CanTILLON having ſtopped payment in his trade, 
Wand the executors being to paſs their accounts before the mal 
r, and mr. Hume imagining he might be perſonally liable 
> make good that ſum of 30151. 98. 8d. as it actually came 
> his hands, they thought proper to ſet the tranſaction in 
mother light, and that Cantillon ſhould charge the eſtate 
ic 21001. for the teſtator's concern in a parcel of wool- 
i: goods ſent to Spain, which would briag the debt 
bretty near to a balance. Accordingly, in a joint exa- 
ination put in upon cath, no mention is made of any 
honey paid to Cantillon by Hume, but part. of the ſtocks 
d other things are ſaid to have been received by Can- 
illon to the fame amount; and in a ſchedule. which con- 
iss an account of their payments, is the following arti- 
e: Paid, June 3, 1735, by the hands of the plaintiff 
Coantillon, for the teſtator's concern in a parcel of woollen 
goods ſent to Cadiz, as by invoice and bill of lading, 
21001,” | 
Tux maſter, by his report, ſtated, that part of the teſta- 
ess citate ſent upon adventures to Spain was ſtill ſtanding 
ut; and among others 21001. mentioned in the ſchedule 
hich the teſtator had verbally agreed to be intereſted, for 
parcet of woollen goods which the plaintiff, Cantillon, 
as providing at the time of his death, and were paid for 
da ihipped by the faid Cantillon the 34 of June 1735 for 
adiz, in Old Spain, and afterwards by the galleons to New 
pain, as is mentioned in the ſecond ſchedule. The ar- 
eie referred to in the ſchedule is in the words following: 
Woollen goods, conſiſting of 120 pieces of ſuperfine 
= cloths, and 480 pieces of long ells, ſent to Cadiz the 
2 of June 1735, to go from thence by the galleons to 
Carthagena and Porto Bello, 21001,” by 
Tax goods mentioned in the invoice referred to amount 
che ium of 24951. 158. 2d. and underneath is wrote, 
I do hereby acknowledge, that the late fir James Tobin 
is 21001. concerned with me in the above goods; and 
I promiſe to account for them when their returns come 
+ to my hands, the goods being to be ſhipped for Cartha- 
gena and Porto Bello. Land the 2d of June 1735.“ 
THe cauſe was carried on by conſent, the ſame alte or 


* 


ants. | | : 
coMmissI0N of bankrupt was taken out againſt Can- 
on, and he was found a bankrupt. The woollen goods in 
oeſtion were detained abroad during the whole war, and 


oncerued ſor all parties, and the reſiduary legatees were 
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22. June 1743. 


Aug. 1746. 


* BANKRUPT. 


the returns of them, and other goods belonging to the 
bankrupt, are, by virtue of the hypothecation, lately come 
to mr. Hume's hands; but by the extravagant rate of bot- 
tomry intereſt, and the continuance of it afterwards for 


many years at 5]. per cent. the return fails ſhort of ſatisfy- 
ing mr. Hume's debt. 


: R. HUME was fully acquainted with fir James To- 
din's concern in the woollen goods, as appears by the ex- 
amination, and by what followed; for no longer ago than 
| Aug. 1749, he procured an inſurance, as executor of fir 
_* James Tobin, for 21001. on thoſe goods, and received of 
| mr. James Tobin, one of the reſiduary legatees, 1321. 10s. 6d. 
for the charges of the inſurance. 
Mx. Hume's own demand aroſe a or two after the 
teſtator's death, and mn r the teſtator's in- 
tereſt in the goods took its riſe, as appears alſo by the 
date ſubſcribed to the invoice; but mr. Hume now 
fays, that the acknowledgment ſubſcribed to the policy 
was wrote long after the hypothecation of the goods to 
him, and that he at that time did not know of the teſ- 
tator's concern ; and beſides that the prices ſet to the goods 
in the policy. do not agree with the prices of thoſe goods 
which were affigned to him, and that it does not appear 
they are the ſame. 3 | 
s to the date of the invoice, it is likely enough it was 
antedated,'and both that and the invoice wr only wrote to 
give a colour to the charge; but if wrote for that purpoſe, 
there is great reaſon to believe mr. Hume was privy to it: 
and as to the identity of the goods, it is certain mr. Can- 


tillon ſent out at this time no other goods to Spai 
ſuch whole returns are come to mr. Hume's + DT 


1. Oe. Is mr. Hume liable to make ſatisfaction to the eſtate of 
fir James Tobin for the 1 NN of the goods contained in 
the invoice referred to by the examination and maſter's 


report now come to his hands, notwithſtanding the hypo- 
thecation to him? | 


Anſwer. I AM of opinion, that fir James Tobin's intereſt in 
theſe goods is not affected by the pledge to mr. Hume; 
and if he had notice at the time, or was afterwards con- 
cerned in ſtating the tranſaction in this light, which will 
amount to a waiver of any prior right in himſelf by virtue 
of the hypothecation, and nothing can be ſtronger thar 
his joining with Cantillon in an examination giving this 
account 
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Y count in a ſchedule annexed, and ſubmitting to a re- 
rt in conſequence thereof. 


As mr. Cantillon is become a bankrupt, and not above 
in the pound to be divided among his creditors 

lr mr. Hume is not liable to make fatisiaction for the 
oduce of the ſaid goods, is he anſwerable for ſuch mo- 
es as he received out of the eſtate, and paid over to mr. 
WEantillon, for which Cantillon gave receipts to be ac- 
untable to the executors ? 


== 1 THINK, as Cantillon was himſelf an executor, that. 

1 ill depend upon a variety of circumſtances, where the de- 

ad is made in equity by reſiduary legatees. In the caſe 

a 2 creditor he would, becauſe he would be liable at law 
for ſo much of the aſſets actually received, 


ls caſe the reſiduary legatees ſhould make any attempt 
recover from mr. Cantillon the 21001. out of any eſtate 
may be poſſeſſed of which has not been divided among 
Wis creditors, and they ſhould fail; will this prejudice or 
WW caken their demand afterwards in a court of equity 

on mr. Hume for ſatisfaction for the produce of the 
Woods come to his hands ? | f 


| W 1 THINK fuch attempt would not preclude their de- 
Wand from mr. Hume. 


W. M. 


Ex 1 May, 1733, Scott being in arrear 1 38l. for rent, 
dae landlord's ſteward, not able to obtain the money, 
Wcquainted Scott with his intentions to diſtrain. On the 

14th May the faid ſteward and Scott go upon the farm, 
ad the agent makes a ſchedule of the ſtock in writing 
ut the goods, at Scott's requeſt, were continued on the 
m. The 19th May Scott abſconds, and the 21ſt the 
aclord's agent (left his ſcheduling and noting the goods 
n the 14th ſhould not amount to a ſufficient Careſs) in a 


Vor. I. E more 


2. Quzre; 


Anſwer, 


J« Quere, 


Anſwer. 


Casz; 
A tenant, being 
in arrear to his 
tandlord, be- 
comes a bank- 
rupt. After- 
wards his goods 
are taken in ex- 
ecution by the 
ſheriff; the 
rent, and part 


the money due to the creditor who ſued the execution, are paid; and afterwards a 
ommiſſion iſſued.— Mr. Firmzz's Or IN o, Whether the landlord and the creditor, or eĩ- 
er of them, were liable to reſund, and come in as creditors under the commiſſion? 


* 


2 + 
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more formal manner diftrains the ſame goods over again, 4 
and added ſome other things, as houſhol goods, to the ſe- 


cond ſchedule. Before the expiration of five days after, 


viz. the 25th of May, the ſheriff comes with an execution, 


and ſeizes all Scott's ſtock upon the farm. The plaintiff in 
the execution pays the landlord the 1381. and the ſheriff, 
by public and open ſale, at three ſeveral days, raifes not 


only the 1381. but about 100l. more towards the plaintiffs Wl 
debt, and pays the 138]. to the plaintiff. Mn 
SINCE levying the execution a ſtatute of bankrupt is 
taken out by Scott's creditors, and the commiſſioners are 
- © proceeding on the ſame. | $ 
THs rent was due the iſt of May; the 14th the firſt 
ſcheduling of Scott's goods; the 19th he became a bank. ai 


rupt; the 21ſt the ſecond ſcheduling or diſtreſs; the 25th 


the levy on the fferi facias, and payment of 1381. by the 


plaintiff to the landlord's agent. 

IF the arrear of rent is not well paid by the plaintiff to 
the landlord's ſteward, according to the 8. Ann. c. 17.? 
and, Whether, in this caſe, the landlord ſhall be brought in 
as a creditor for this debt of 1 38], ? Ifhe be obliged to 
come in as a creditor pro rata, Whether ſhall the landlord 


or his agent be obliged to refund ; the former being be- | 2 


yond ſeas, and the money in the hands of the agent, at ſuing 
out the ſtatute of bankrupt ? | 


I AM of opinion, that the landlord ought to be allowed 
his whole rent due at the time of the diſtreſs, and that he 


need not come in as a creditor under the commiffion ; and 4 . 


ſo is the conſtant practice of the commiſſioners, to- allow 
landlords to diſtrain after an act of bankruptcy any time 
before an actual aſſignment made. 


June 28, 1733. BEV. FILMER. 


FURTHER OPINION ON THE SAME CASE, 


IN relation to the judgment-creditor of Scott, I am of b 1 7 
opinion, if he committed an act of bankruptcy before his 


goods were levied in execution, though the commiſſion 
did not iſſue till afteryards, that the money belongs to the 
| aſſignees, 


Oo mn ooo SS OODMh GO re sern 


wa 


BANERUPT; 


WE afficnees, and that ſuch judgment-creditor muſt come in 
under the commiſſion, and take his dividend in proportion 
WE with the other creditors. There ſeems to be à great deal 
of difference between ſuch creditor and the landlord of a 
WE bankrupt; for as to creditors, by the expreſs words of the 
ſtatute of Jac. 1. all the bankrupt's goods ſhall be diſtri- 
buted among the creditors, of which no execution is ſucd 
and executed; ſo that if any act of bankruptcy has been 
committed before, the execution is void as to the other 
creditors ; but as to the landlord, the land is his debtor, he 
may diftrain any thing he finds upon the premiſes, in 
= whoſcſoever hands the land comes: therefore, upon the 
== whole, I take it what has been paid to the landlord muſt 
de allowed; but the judgment-credicor is intitled to no 
EA more but his dividend with the reſt of the creditors, and 
an have no allowance for the coſts taxed, charges of levy; 
WE {cling goods, or poundage. 


Lincoln's Inn, April 11, 1734. BEV: FILMER. 


BEING ſeiſed in fee of copyhold lands and tene= 
ments, and having ſurrendered the fame to the uſe of his 
will, by will gave and deviſed the fame to F. and his heirs 
for ever; but if F. ſhould die without iſſue of his body, he 
gave the ſame to B. F. his brother, and his heirs for ever; 
and the faid F. was admitted thereto, to hold to him and 
his heirs, according to the form of the ſaid will, at the will 
of the lord. | 
A COMMISSION of bankruptey iſſued againſt F. and he 
was declared a bankrupt z and the commiſfioners by bar- 
gain and ſale conveyed the copyhold lands to S. A. and 


of il WC. S. the aſſignees, and their heirs. 
.. Tux aſſignees entered upon the ſame, and they or the 
is | 1 4 

| ſurvivor of them have continued in poſſeſſion of the profits 
= thereof ever ſince, but neither of them was ever admitted 
he tenant thereto, | 
es, X 


gy 7 F. the 
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Can, 
On Lands. 


The aſſignees 
under a com- 
miſſion of bank - 
rupt having 
contracted to 
ſell a copyhold 
eſtate of the 
bankrupt's— 
The Oy1in108 
of Mr, Fa- 
ZAKERLEY, 
Whether the 
lord is com- 
pellable to ad- 
mit the pur- 
chaſer, without 
the previous 
payment of a 
fine by the aſ- , 
- Ggnee? 
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F. the bankrupt died without iſſue; and thereupon B. F. 
his brother, to whom the remainder of the ſaid premiſes was 
limited as above, claimed the premiſes, and brought an 
ejectment; but afterwards, in conſideration of 101. by deed 
poll releaſed to S. M. the ſurviving affignee (who was then in 
poſſeſſion, but was never admitted tenant to the ſaid pre- 


miſes, though the bankrupt was then dead) and his heirs. 


all his eſtate, right, title, and intereſt in the faid premiſes, 
and covenanted to do any other act. 
THis releaſe was not obtained to bar F. of any right he 
really had to the premiſes, for it is preſumed he had none, 
but to ſave the aſſignee, or ar”! claiming under him, the 
trouble of proving the proceedings, under the ſtatute, as 
the petitioning creditor's debts, &c. which it is thought 
would be attended with difficulty, ſhould there be any oc- 
caſion to do it. | | 
S. MA. the ſurviving aſſignee was never admitted to the 
premiſes, though the bankrupt has been ſeveral years dead, 
and he has contracted to ſell the fame to G. D. and propoſes 
to convey the fame to him by bargain and ſale; but the pur- 
chaſer thinks that no legal eſtate or intereſt will be thereby 


conveyed to him: for tho' the commiſſioners are authorized 


by act of parliament concerning bankrupts to bargain and ſel! i | 


copybold lands, yet it is preſumed that none of theſe ſtatutes 
:mpower the aſſignees to bargazn and ſell them over; and that 
mr. H. the ſurviving aſſignee oexght to be admitted, and 
then by ſurrender to transfer the premiſes to a purchaſer. 
By what mode of conveyance can V. legally, and with 
ſafety, convey the copyhold premiſes ? If by bargain and 
ſale, Will the lord of the manor be obliged to admit the pur- 
chaſer, under ſuch bargain and ſale, for one fine anly, the 
bankrupt being dead? and, Will the abovementioned relea/: 
to the ſaid aſſignee, who was in poſſeſſion of, but unt ad- 
mitted tenant to the premiſes, be a bar to them, in caſe 
B. F. the releaſor or his heirs ſhould bring an cjectment ? 


M. THE ſurviving aſſignee muſt be admitted, accord- 


ing to the ſtatute of the 13. Eliz. upon which a fine muſt 1 ; 
be paid; and after that the aſſignee may paſs the eſtate to | 
a purchaſer by ſurrender and admittance, according to the 


cuſtom of the manor, but not by bargain and ſale. Two 
fines muſt be paid to the lord, one upon each of the ſaid 
admittances. The aſſignee not being in under a tortious 
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43 WP Helſſion, I much doubt whether the hab from B. F. can 
Woperate in lat, though it would in equity; but I ſhould 
Wc onceive, as againſt B. F. and his heirs it would operate 
oth in law and in equity, and would defeat ſuch” ejectment 
is ſuppoſed in the at ; but this will not bind the 
bs. F Jord. 


N. FAZAKERLEY. 1743. 


== SINCE giving the above opinion, I have ſeen an opinion 

1 of mr. Pigot, and I think he has miſtaken the proviſo in 
the at. He ſeems to underſtand the word ſale in the pro- 
oi to mean à ſale by the aſſignee to another vendee; but 
ou will find in à prior clauſe the bargain and ſale by the 
We ommiſſioners is called a ſale, and the ſale in the proviſo 
mcans hat ſal: made by the commiſſioners and vendees, 
or the commiſſioners are the vendees to be admitted. 


4 WHeTHER, if the fame commiſſioners and the ſur- ». Quere, 
iving affignee ſhould join in another bargain and ſale to a 
WEpurchaſcr, he may ſafely accept ſuch conveyance, and com- 

Spc! the lord to admit him, paying only one 2 9 


THE commiſſioners having executed all the power ante, 
eeſted in them by che act, no act which they can now do 
Vill avail any thing, but muſt be a mere nullity: therefore 

| 5 the method propoſed by the queſtion cannot have any ef- 

1 fect ; and the purchaſer muſt not reſt upon the conveyance, 
becauſe he cannot compel admittance on payment of 3 
bngle fine, 
| N. FAZAKERLEY. 1743. 
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S. the father was in partnerſhip with T. C. in the 
" brewing buſineſs at D. and they were ſeiſed in fee, 
as tenants in common, of ſome inns, freehold and copy- 
hold, in D. aforeſaid, and elſewhere ;z but T. C. was ſole 
ſeiſed in fee of the brewing-houſe and its appurtenances 
commonly uſed or letten therewith, and alſo of a parcel of 
land conliſting of arable and paſture, both freehold and co- 
pyhold, called by the name of The Farm; and S. the father 
was ſole ſeiſed of ſome houſes and lands, freehold and copy- 
hold, at D. aforeſaid, and elſewhere. | | 
S. the father, by his will, impowered his executors, or 
the ſurvivor of them, &c. to ſell and diſpoſe of his meſ- 


ſuages, &c. therein mentioned (being the greateſt part of ; i 


thoſe whereof he was ſole ſeiſed) for the beſt price; and 
the money ariſing by ſale, and the rents until fale, he wil- 
led ſhould be perſonal eſtate in the hands of his executors, 
and ſhould be diſpoſed of as his perſonal eſtate is directed to 
be diſpoſed of. Re | 
DevisED to T. S. his eldeft fon all his moiety, right 
and intereſt in and to all thoſe. meſſuages or tenements Wl 
therein deſcribed, all which are therein expreſſed to belong 
to him and T. C. eſq. and their heirs, as tenants in common, | 
to hold to the faid T. the ſon and his heirs, ſubject to ſuch 
conditions as therein- after- mentioned. oy 
Fx gave to his wife all his houſhold ſtuff, &c. for her 
uſe and diſpoſal, and then wills and directs as follows: 
Item, My will and deſire is, that the brewing buſineſs, 
« in which I and my friend T. C. are now jointly engaged, 
& may be carried on in the fame manner, by the ſaid 7. C. and 
©* my faid wife, until my faid ſon T. S. ſhall attain twenty- 
75 Y . 
& one years; and that the profits ariſing therefrom, together 
& with all the rents and profits of the'faid meſſuage and lands, 
“ herein-before given to my ſaid ſon T. S. may be received 
« and taken by my faid wife for her own uſe, and the 


& maintenance and education of all my children, during the | 8 


&« minority of my ſaid ſon T. S. And when and as ſoon as 
&« he ſhall attain e then that a full, true, and Y 
« gerfect inventory and appraiſement ſhall be had and taken Wl 


« of all my perſonal eſtate, ſtock in trade, goods and 


« effects whatſoever, which ſhall then remain, after pay- 
ment and ſatisfaction ofall my juſt debts, which I ſhall owe 
t at my deccaſe, and which I hereby direct ſhall be truly 
ee paid, legacies, funeral charges, &c. ; and that a valuation 
% be-made and taken by my executors of the ſeveral houſes 
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and lands now belonging tome and T. C. And in caſe the 
value of the moiety of the faid houſes and lands, herein- 
before given to my fon T. S. ſhall not (according to the 
valuation of my executors) amount to one third part of 
che value of my perſonal eſtate (including the money 
* ariſing by the ſale of the meſſuages and lands herein-before 
directed to be ſold), together with the rents and profits 
WE thereof, till ſuch fale ſhall be made, which is to be ac- 
= counted perſonal eſtate, then I hereby direct and appoint, 
chat my ſaid executors, or the ſurvivors or ſurvivor of 
cem, ſhall pay to my ſaid ſon T. S. out of my perſonal 
e ſtate, ſuch ſum of money as ſhall, together with my ſaid 
SI houſes and lands given to him, amount to one third part of 
my perſonal eſtate and effects which ſhall then remain in 
my faid executor's hands (after payment of my debts and 
A legacies). And in caſe my moiety of the ſaid houſes and 
WF lands, hereby given to my faid fon T. ſhall exceed 3 
WF cording to my executors valuation) one third part o my 
perſonal eſtate, then I direct and appoint, that my ſon T, 
WF ſhall, within ſix months after he attains twenty-one years, 
pay to my faid executors ſuch ſum of money as ſhall make 
up my perſonal eſtate to three times the value of the ſaid 
houſes and lands, after deducting out of the value thercof 
ſuch ſums of money as my faid fon is to pay my faid 
executors, to be applied by my ſaid executors for ſuch uſes 
and purpoſes as are herein- after- mentioned. And in caſe 
my ſaid fon T. ſhall refuſe or neglect to pay ſuch ſum of 
money as he is thereby directed to pay, to my ſaid 
executors, then I do direct and appoint, that it ſhall be 
lawful for my faid executors, or the ſurvivors or ſurvivor 
of them, to enter upon the part or ſhare of my ſaid ſon T. 
of and in the faid houſes and lands hereby given to him, 
and the ſame to have, hold, and enjoy, and the rents and 
profits thereof to receive and take, till ſuch ſum of money 
eas my faid fon, by this my will, is directed to pay to m 
{aid executors, thall be fully and truly paid and fatisfied, 
cogether with all reaſonable coſts — charges expended 
about the recovery of the ſame. 
—_ << tm, My will and deſire is, that my ſaid wife may, 
atcter my ſaid fon ſhall attain his age of twenty-one years, 


ER 
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iin the management of the brewing-office and buſineſs I am 
now engaged in, as long as ſhe thinks proper. And to 
enable her to carry on the ſame, I direct and appoint, that 
one third part of my perſonal eſtate and effects ſhall remain 
in my faid wife's hands during the term of her natural 
bike, and be employed and diſpoſed of by her, either in the 


ca 


— 


> 


2 


continue to be concerned, and equally with my ſaid ſon T. 


E 4 « faid 


35 


BANKRUPT: 


te {aid buſineſs or at intereſt, as ſhe ſhall think proper; and 
< the intereſt or produce thereof, my mind and will is, 
« ſhall be received and taken by my ſaid wife for her own 
te uſe during her life. And 85 will and mind is, that the 
c&c two other third parts of my ſaid perſonal eſtate and effects 
« ſhall likewiſe remain in my faid wife's hands, and be 
employed aud diſpoſed of by her, either in the ſaid buſineſs 
« or at intereſt, as ſhe ſhall think proper, during the mino- 
<« rities of my ſaid children J. M. and E.; and the intereſt 
<« or produce thereof, my will is, ſhall be received and taken | 
« by my ſaid wife for her own uſe, and for the mainte- n_ 
« nance and education of my younger children during 
< their minorities. And I do give and bequeath the faid i 
te two laſt-mentioned third parts of my ſaid perſonal eſtate 
“ and effects unto my ſaid three younger children equally ; Mi 
& and that their D ſhares thereof ſhall be paid to 
« them my ſaid children at their reſpective ages of twenty- nn 
tt one years. And after the deceaſe of my ſaid wife, I do 
c give and bequeath the ſaid other third part of my perſonal 
et eſtate and effects, hereby given to my ſaid wite for her 
« life, unto my faid three younger children equally, ſhare 
« and ſhare alike.” 
AND as in his ſaid will it is recited, that he was entitled to 
a ſum of money, which would be payable to him, his execu- War 
tors or adminiſtrators, after the death of H. by virtue of the 
will of his ſiſter A. S. deceaſed, he diſpoſed thereof as 
therein mentioned; and then follows this clauſe :— 
« And my mind and will is, that if any of my faid three 
— children ſhall depart this life before the re- 
« ſpective parts or ſhares of the money payable after H.'s 
« death, and hereby given to them, ſhall become dye and ne: 
<« payable to them, or before any other of the legacies or 
<« ſums of money given to them by this my will ſhall al 
« become due or payable to them, or any of them, leaving 
& iſſue of their or any of their bodies living at the time the 
« faid legacies, or any of them, ſhall become due and payable Wl 
e by virtue of this my will, then I give and bequeath the 
legacy or legacies, part, ſhare, or intereſt, of him, her, or ns 
U them, ſo dying, to n eldeft fon T. S. and the furvivin; 
« younger child or children equally, ſhare and [hare alike.” Wl 
HE willed, that his executors ſhould, out of his perſonal a 
eſtate and effects, pay and diſcharge the fines and fees on 
account of his ſon T. S. being admitted to any part of the 
premiſes given to him being copyhold. | 
APPOINTED A his wife, V. and C. P. executors. 
1750. T. his eldeſt ſon, having attained twenty-one, by 
articles of agreement made between the ſaid 7. C. on the 


one 
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ee part, 7. S. the ſon of the other part, covenanted and 
reed that he the faid 7. C. in conſideration of 2300l, 
Wo be paid to him by the ſaid S. the fon, with intereſt at 
. per cent. from the time therein mentioned, would con- 
ey, at the coſts and charges of the ſaid d. unto and to 
lc uſe of the ſaid S. his heirs and aſſigns, on or before the 
och of March, the meſſuage, with malting-houſe, &c. 
a other premiſes in D. N. and S. both freehold and copy- 
old, then computed to be of the yearly value of 1461. 
Ir thereabouts; and that S. ſhould receive the rents from 
eie 29th September then laſt. Re 
Ay reciting, that the ſaid T. S. the father and C. 
ere in partnerſhip in the brewing buſineſs, &c.; that 
ee fame had been carried on by the parties thereto to that 
me; and that the ſaid S. the father had with the partner- 
ip money purchaſed, in his own name, the premiſes there- 
aſter-deſcribed, but as to one moiety thereof, in truſt for 
and his heirs; and that the ſaid C. in conſideration of 
cool. to be paid upon the 25th of March then next, with 
Watereſt at 4l. per cent. from the day therein mentioned, 
ovenanted to convey, at the coſts and charges of the ſaid 8, 
ee ſon, on or before the day therein mentioned, to th 
ad S. the ſon, his heirs and aſſigns, all that his moiety of 
ad in the ſaid meſſuages, &c. therein mentioned; and that 
hc faid S. ſhould receive the moiety of the rents from the 
ay therein mentioned for his own 1e. 
_— RECITING alſo, that an inventory or valuation of the 
tenſils and ſtock thereunto annexed had been made and 
ken by the parties; and that C. in conſideration of the 
am of 783]. 188. 3d. to be paid by the ſaid S. the ſon on the 
sch of March then next, with intereſt at 4l. per cent. 
om the 29th of September laſt, covenanted to transfer and 
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—_—ke over to S. his executors, &c. all his moiety or half- 
ig Part of the goods, utenſils, and ſtock in trade mentioned in 
he e inventory annexed, and all his right, &c. 
le RECITING alſo, that an account having been in part taken 


43 ; df the loſs and gain of trades in partner{hip, and there 
ppearing to be due and owing on the faid partnerſhip 
ccount the ſeveral debts mentioned in three ſchedules, C. 


= coniideration cf 6081. 1 58. 6d, to be paid on the 25th 


15 f March next by the faid S. the fon, covenanted, at the 
on oſts of the ſaid S. to aſſign to him his moiety of all the 
he ebts mentioned in the ſchedule No. 1. : : 


AND further, in conſideration of 1 50l. to be paid upon 
e faid 25th day of March, to transfer to the ſaid S. 
| the 
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the ſon a moiety of the ſaid debts contained in the fecond . 

ſchedule, entitled, « Dubious Debts.” 1 
Tur ſaid S. the ſon covenanted with the ſaid Q his u 

heirs, executors, &c. that upon executing ſuch conveyances 


and aſſurances of the ſaid meſſuage and premiſes unto him A 
and his heirs as aforeſaid, he the ſaid S. his heirs, &c. We": 
ſhould pay to C. his heirs, executors, or adminiſtrators, p 
the ſeveral ſums of 2300 and 500l. with intereſt as aforeſaid, er 


in full for the purchaſe of the premiſes aforeſaid, and alſo, 
7531. 18s. 5d. with intereſt as aforeſaid, 6ool. 15s. 6d. and 
1501. in full for the purchaſe of the utenſils, ſtock in trade, 
and debts above ſet forth. ed 
AND that the faid S. the fon ſhould pay to C. his i 
exeeutors or aſſigns, one moiety or half-part of ſuch ſums . 
of money, balance, and net produce of the faid ſeveral 
trades in partnerſhip as ſhould appear to be due upon the 
partnerſhip account at the deceaſe of the faid S. the father; ne” 
and alſo all ſuch balance, ſum of money, and net produce 11 
r 


| which ſhould appear upon the partnerſhip account between 


him and C. upon the 19th of September laſt, and which 
had not already been accounted for and allowed. = 

1752. Uroꝝ a fair ſtating of the account, the balance to WR": 
C. was left at 48381. 128. 114d. ] * 

THE above articles were never carried into execution; * 

but S. the ſon, from the date thereof, continued in poſſeſſion 
of the whole premiſes, ſtocks, and things agreed to be 
conveyed as aforeſaĩid; and alſo occupied the faid Farm of 
the ſaid C. as tenant to him, at a rent of 100l. per annum; 
and paid C. monies from time to time, as intereſt, on account 
of the ſums due to him, and fo ſtipulated to be paid as 
aforeſaid; and alſo on account of rent of the ſaid Farm 
until 1767; but no regular account was ever ſtated ot 
ſettled between them ſince the 1oth of October 1752. 
Uron the 25th of December 1767 the wy S. went 
from bis qrwelling-houſe in B. to L. a place which he 
frequented, but from whence he has never ſince returned; 
and he being indebted to divers perſons, on mortgages, 
bonds, and ſimple contracts, in the whole (including the 
faid debt to C.) 20,000l. and there not being eſtates Wl 
and effects ſufficient to pay his debts, a commiſſion of 
bankruptcy was awarded and iſſued againſt him; and he 
was declared a bankrupt, and the uſual aſſignment made. 

C. died on the 29th of February 1768, having by his wil 
deviſed to . C. (who is his heir at law) all his lands in B. 
for life, then to truſtees to preſerve, &c. then to the children 

* of MH. with remainders over for default of iſſue. 
« AND 
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« 'AyD that the ſaid S. ſhould receive the rents of the 
(aid lands in B. during the life of the ſaid J. C. he being 
unable to take any care of himſelf, and ſhould apply the 
ſame for his ſupport and maintenance.” : 
AND after ſeveral ſpecific deviſes and bequeſts, the ſaid 
ator did will and direct his executors to fell and 
ooce of all his lands and eſtates in D. and R. in N. 
en in the occupation of S. for the beſt price; and that 
e money ariſing thereby, and the rents thereof until ſale, 
ould be accounted. part of his perſonal eſtate; but if the 
Sid 7. S. ſhould chuſe to have the faid eſtates, then he 
ould and might have the refuſal of them at 1800b (a 
ice much leſs than their real value); and in that caſe 
gave the faid eſtates in D. and R. to the ſaid T. S. his 
irs and aſſigns for ever, he paying to the ſaid executors, 
dme uſe of his will, the ſum of 1800l. within fix months 
er his deceaſe. | 
AND appointed J. and C. executors. 
IN the year 1727 C. paſſed ſurrenders of the copyhold 
ts of the eſtates {evitd to be ſold to the uſes of his will; 
tit he has made ſeveral purchaſes ſince ; of which ſome 
arts are copyhold, and whereof no ſurrenders have been 
ted to his will. | | 
Tax heir at law is preſumed to be a lunatic, but no 
g dmmiſfion of lunacy has been taken out againſt him. 
7. S. the fon, at the time of his leaving his houſe, as be- 
Wprc-mentioned, was a merchant at B. and had contracted 
bts to a large amount, and more than his eſtate and ef- 
s could ſatisfy; and having ſome ſhort time before his 
parture drawn upon correſpondents for large ſums of 
oney, which they had not effects in their hands ſuffi- 
ent to anſwer, and particularly upon his corn-factor to 
ee amount of 300ol. and his debts both in bonds and fim- 
e contract being very large, and an inſolvency in the 
e, his creditors preſumed that he had abſconded with in- 
% defraud them; whereupon they took out a commiſ- 
on of bankruptcy againſt him. 
bros this proceeding ſome of the creditors alledged 
Pt be was drowned at J. the night after his departure 
an home, in attempting to go from a public-houfe in Y. 
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fc his horſe, 

lx appears that he went from his houſe in H. on Chriſt- 
ps-Day 1707s and continued there on the Saturday fol- 
Ving, and ipent tae evening with three or four perſons 
cards at the public-houſe: that they ſtayed there till 
between 


* his inn, where he intended to lodge, and where he had 
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| between two and three o'clock on Sunday morning, and 
| that he then went alane from thence, intending, as he faid, 
to go to the Bear (his inn) to lodge: that the night was 

dark, and having a bridge to croſs over (an arm of the 

river next the common quay), was ſuppoſed to have miſſed 

his way over the bridge and been drowned, _ never 

come to his inn, nor ſince been heard of : that his hat and 

flick were found near the ſaid bridge in the water next 

morning; and a ring, which he is ſaid ta have had on his 

finger at the public-houſe, was alſo afterwards found in the 

cliff of a pier at ſome little diſtance from the bridge, "which 

they would preſume flipped from his finger in ſtruggling by 

the _ to fave himſelt. | 
"HE body has never been found, and the reſt of the 
creditors by no means admit of theſe circumſtances as cer- 
tain proof of his being drowned, 

ALL the bond-creditors (except one or two) have come 
in under the commiſſion and proved their debts, intending 
to wave all pretences of preference, and to accept equal 
dividends with the ſimple contract creditors, as the beſt 
mode of providing for a}l his juſt creditors. 

THEREFORE, on behalf of the aſſignees of the bank- 
rupt, as well as the executors and repreſentatives of mr, C, 

| the following queries are propoſed, 25 

t. Qære. WHAT is the nature of the chaim of mr. C. upon the 
; bankrupt's eſtate, as to the ſeveral ſums due to him? 
and, Are not the ſeveral ſums of 23001. and 500l. for which 

the eſtates reſpectively deſcribed in the articles were agreed 

to be conveyed to him (but never were conveyed), to be 

conſidered as mortgages in fee on the reſpective premiſes 

ſo agreed to be conveyed; or how otherwiſe ? N 


Artxeer. THE aſſignees of the bankrupt will be obliged to pay « 
the faid ſums, and fo much of the intereſt thereof reſpec- « 
tively as is due, before they can obtain a conveyance of the 4 

eſtates by the articles agreed to be ſold for thoſe ſums, cc 

which are not to be conſidered as mortgages in fee, but 

as debts to be paid to the executors of mr. C. without 


their being obliged to come in as creditors under the com- 
- miſſion, 


; « 
a. Quere, Tux covenant by S. to pay on C.'s conveyance, &c. 

is, to pay to him, his heirs, executors, &c. It is preſumed C. 
| conſidered 


in 
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onſidered it as money to be received by his executors, be- 
auſe without it they will not have perſonalty ſufficient to 
pay his legacies, and to diſcharge the truſts of his will: 
Are not the executors of C. intitled to the money, though 
nne claims as to theſe ſums ſhould be conſidered as mort- 
ages in fee? - 


the ſaid ſums of 2300 l. and 5091. and the intereſt there- 
from, are now to be deemed perſonal ęſtate, and that the 
ſame muſt be paid to the executors, or other perſonal re- 
reſentatives of C. and that the heir at law has not any 
right thereto. 


the moiety of the utenſi t, flock, and the ſeveral ſpecies of 
debts agreed to be aſſigned by C. to the 40 S. how is the 
clai u of thoſe to be conſidered? as debts on covenant in 
the nature of a perſonal lien, or charge on the real eſtate 


thereby agreed to be conveyed by C.? 
NONE of the ſums mentioned in the laſt Quœre can 


be conſidered as a lien on the real eſtate, the clauſes in 

the articles relating thereto not being connected with theſe 

which relate to the landed eſtate: and as to the faid ſums, 

there /eems to be a difference; for with regard to the uten- 

ſils and ſtock, as S. the fon continued in the poſſeſſion 

thereof from 1752 to the time of his abſenting himſelf, by 
virtue of the clauſe in the ſtatute of Jac. 1. cap. 19. If 
« at any time hereafter any perſon ſhall become bankrupt, 
« and at ſuch time as they ſhall ſo become a bankrupt 
« ſhall; by the conſent of the true owner or proprietor, have 
« in their poſſeſſion, order, and diſpoſition, any gacds or 
e chattels whereof they fhall be reputed owners, and take 
« upon themſelves the ſale, alteration and diſpofiticn as une 
« ers, in every fuch caſe ſuch goods Hall be liable to the 
« bankrupt's debts, as if they had been the proper goods 
« of the bankrupt,”* the executors of mr. C. muſt come 
in equally with the other creditors. 

BUT 


AS lands agreed to be fold are conſidered as money, Anſwer, 


As to the ſeveral other ſums covenanted to be paid for 3. Quare. 
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Bor as to C's part of ſuch of the debts agreed to be 1 
aſſigned as have not been received, the executors have | 


right thereto, and they cannot be compelled to aſſign the 
fame but upon payment of the ſums of 6081. and 1501, 
or a proportionable part thereof; except that if by the ac- 
count of the 1oth of October 1752, theſe debts are mad: 
over to or veſted in S. then the executors may be obliged 
to come in as creditors under the commiſſion. 


As the heir at law of C. (in whom the legal eſtate in | 
fee of the premiſes agreed to be conveyed by the articles } 


: 3 TT 


8 ——_ wa 4d 


K 


ſeems to be veſted) is ſuppeſed to be a lunatic ; whether in i 


caſe of a commiſſion iſſuing againſt him, and a committee 
appointed for him by the court of Chancery, he will not 
be conſidered as a truſtee as to the premiſes agreed to be 
conveyed by the articles in ſuch manner as that he may 
convey by the direCtion of the court, upon petition by the 
perſonal repreſentatives of C. and the aſſignees of the bank- 
rupt to their bargainee, or as they ſhall appoint? or how 
can a Conveyance be obtained under ſuch circum- 


ſtances ? 


IT is mentioned in the atticles of agreement that 6, 
the father had with the partnerſhip-money bought, in 
his own name, ſeveral premiſes, but as to one motety there- 
of, in truſt for C. and his heirs. I preſume that theſe 
were the premiſes of which they are mentioned in the be- 
ginning to have been ſeiſed jointly, as tenants in common: 


if fo, the legal eſtate thereof deſcended from S. the father i 


to his fon, and the ſame is now veſted in the aſſignees, pro- 
vided the ſon was living at the time when the commiſiion 


was taken out; and they with the executors of C. can makeWi 


a good title to a purchaſer ; and the concurrence of the I 


lunatic, or his committee, who are to be conſidered as 0 


truſtee, under the act of 4. Geo. 2. cap. 10. is neceffary. 2 


Ir that part of C's will which directs that his exccutos . 


ſhould ſeil all his lands and eſtates in D. and M. took in 


the meſſuage, malting-houſe, offices, &c. agreed to bt . 


ſold for 23001. (which I doubt, eſpecially as NM. and 8. 


ae 
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are not mentioned in that part of the will) then the ex- 
ecutors have, by virtue of that clauſe, power to ſell the 
fame, or at leaſt ſo much thereof as was compriſed in that 
deviſe, and it is not neceſſary that the heir at law (if to be 
conſidered as a truſtee) or his committee ſhould join. 
But it will be proper to prove C.'s will per teſtes in chan- 


WS rity of purchaſers. But as to ſuch parts of C.'s premiſes 
the legal eſtate whereof was not in S. the father, or which 
were not compriſed in the faid clauſe in mr. C.”s will di- 
Wredting a fale, there will be great difficulty in making 
out a title; and in conſequence of ſome late determina- 
Lions under the fourth ſtatute of Geo. 2. cap. 10. the heir 


de t law of C. will not be conſidered as a truſtee for the aſ- 
may ignees, &c. and without an order of chancery neither he 
the 


; nor his committee will be able to execute a proper con- 
eyance during his lunacy. However, a petition grounded 
um- en that act may be preferred, and if it ſhould not ſuc- 
reed, nothing but a private act of parliament will do. 


C. HAD no other lands in D. and R. but what were 
ontracted to be fold, and agreed to be conveyed by him 
o S. by the articles, except the Farm in the occupation of 
the bad S. as his tenant, at 100 l. per annum. C. by his 
theſe ill directs his executors to make ſale of all his lands and 
Lates in D. and R. then in the occupation of the ſaid &. 
Wor the beſt price, &c ; but if S. ſhould chooſe to have 
ee ſaid eſtates for his own uſe and conveniency, then he 
Should have the refuſal of them at 18001. &c. Could any 
pro-: ſtate be intended to paſs other than the Farm which S. oc. 
Amon upied as tenant to C. the reſt being to be conſidered as 
gong ſince ſold under the articles, though not coaveyed ? 


MOST probably C. did not mean to vacate the agree- 

] as 1 ent entered into between him and S. the ſon, and that 

cfiary. intended to compriſe in this clauſe only the Farm which 

-cut0 BS. rented at 1001. per annum. I ſuppoſe that this Farm 

7 ss not part of the lands for which the ſum of 2300l. 
to | 


as agreed to be paid, 
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cery againſt the heir at law, for the ſatisfaction and ſecu- 


5 Quære. 


Anſwey, 
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Anſwer. 


7. Quare. 
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SupPost ſome of the lands, part of the Farm in D. and 
R. deviſed to be fold, are copybold, and not ſurrendered to 
the will, would a court of equity ſupply the defect of ſuch 
ſurrenders, the deviſe or direction to ſell being to make 
the conſideration- money perſonal eſtate in order to pay 
debts and legacies, but chiefly legacies, ſome of which are 
begueathed to relations, and ſome to intimate acquaint- 


ance ? 


COURTS of equity do not ſupply the want of ſur- 


renders in favour of legatees, except a wife or younger il 
children are badly provided for. But as to creditors, where i 


the perſonal eſtate and freehold eſtate are deficient, it is 
otherwile. | | 


LasTLy, As to the aſſignees of the bankrupt and his 
creditors, Can the aſſignees proceed with the commiſſioners 
to fale of all the bankrupt's eſtates? and, Can the afſignees 
divide the money ariſing from the eſtate and effects of the 


bankrupt equally among all the creditors, in caſe they Wil 


ree to wave all pretences of preference as to bonds, &c. 
or, What other proceedings will be neceiiary for the ſecurity 
of all parties concerned: g | 


THIS part of the caſe is attended with many dificul- 
ties. The finding of the hat, ſtick, and ring, are ftreng 
circumſtances, but do not amount to poſitive proof of $.'s 
death. If he was dead at the time of the commiſſion be- 
ing taken out, all proccedings thereon are void. The belt 
way would be to prefer a petition in chancery in the name 
of ſome of the bond creditors, ſetting forth (among other 
things) the finding of the hat, &c. and charging that he 


was dead when the commiſſion iſſued, and praying that it 


might be ſuperſeded, or at leaſt ſuſpended, till it can be 
known whether S. is dead or not. By this method the 
opinion of the court will be obtained, which will be a juſ- 
tification to the aſſignees in what they do, and a fatisfac- 
tion to the purchaſers. If the petition ſhould be rejected, 
and this mode not approved of, I can only obſerve, that 
- the 
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Hh commiſſion iſſued upon a ſuppoſition that mr. S. was 
When living (and there is no certain proof to the contrary), 
What till it is ſuperſeded the aſſignees are obliged to diſpoſe 
WF the eſtate and effects, and to make a dividend in the 
ne preſcribed. It is. proper to have the conſent of as 
any of the bond-creditors as will concur, ſignified by a 
riting ſigned by them; and the heir at law may (if he 
Wan be prevailed upon) releaſe to the aſſignees; or join in 

WWonveying the real eſtates to the purchaſers; and the next 
ria may be deſired to releaſe to the aſſignees all their 

aht and title to the goods, chattels, and perſonal eſtate. 


Ogeber 1768. | M. DUANE. 


As it is not abſolutely certain whether S. was living or 
a at the time of the commiſſion being taken out, but it 
Wcing probable that he was then dead, the moſt adviſeable 
e of proceeding will be to guard againft either event, 
x that a. good title may be made to the purchaſers of $.'s 
ates, and that what is now done may by no poſſibility 
> called into queſtion hereafter. Therefore it will be 
oper, firſt, to prepate an agreement to be executed by all 
te creditors of S. who have proved their debts; and recit- 
bg that a doubt had ariſen whether S. was living or dead 
the time the commiſſion iſſued, and agreeing that the ſe- 
zral perſons who ſhall execute the agreement ſhall accept 
Wd take their proportions of the effects of S. and that none 
them will endeavour to gain any preference or priority 
payment before the reſt, whether the commifhon be 
Aid or not, but will ſeek an application of the effects to 
y their debts pari paſſu; and no otherwife: hut if all 
e 3 who have proved their on under the com- 


an of eminence and great experience in this line of practice, are 


pints ariſing in the preſent Caſes - 
Vol. I. F "ks 
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0 The Orin tox and further or on this intrieate.Caſe, given by 


— as affordirig a very e elucidation Þer the eule | 
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miſſion ſhall not execute the agreement within a limited 
time, the agreement to be void ; and that ſuch creditors as | | 
have not proved their debts ſhall be at liberty to join in 
the agreement; and fuch as ſhall refuſe, to be excluded the 
benefit of it. The next thing to be done, will be for the 
widow of S. to apply for adminiſtration, ſtating: by her 
affidavit the circumſtances from which it is probable he is Wl | 
dead; and if ſhe believes him to be dead, to fay ſo in her Hir 
affidavit; and upon ſuch an affidavit I preſume adminiſtra. WW 
tion will be granted. Then a bill ſhould be filed by ſome YH 
of the creditors. parties to the agreement on behalf, &c. Wi 
againſt the afſignees, the heir at law of S. and the admi- WF b 
niſtratrix, ſtating the circumſtances from whence it i; 
probable he is dead; and praying that a proper account 
may be taken of his perſonal effects, and a fake of his real 
eſtates, and that the aſſignees and heir may join in ſuch 
| fale (who being an infant the court will decree: the ey $3 
chaſer ſhould hold and enjoy during his minority, and rr 
* then he ſhall convey); and that the money ariſing fron Mir 
che ſale of the real and perſonal eſtate may be per rate- 
ably according to the agreement. Ty 
- To: this. bill the heir at law of C. and * exccutors 
a .be defendants ; and as: againſt them the bill muſt 5 let 
pray 2, ſpecific. performance of the agreement for the 
purchaſe: made between C. and S. the plaintiffb offering 
to pay the purchaſe- money to the party to whom it belongs Ya 
(whether the exequtor, or heir), and that egos may join iis | 
in a conveyance. to the purchaſer,  . 4.5 1 1» 
Taz heir of C. being a lunatic, a commiſſion of lunacy 
mult be. taken out againſt him, that he may be enabled to 
convgy, as a lunatig truſtee; under the act of parliament; 


and C.'s intepeſt will be; gonſidergd as money and not ©S | 
land, and conſequently that the lunatic is a truſtee for the 


excoutor, and has no beneficial intereſt: but be that poi 
as it Will, the court muſt determine it, and ns tha _ 
is e paid, the lunatic will be. truſtee. 
- | BETS 
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As to the'experice of the commiſſion of lunacy wick ĩs to 
e ſued out for this particular purpoſe, it ought to be born by 
Ne perſon who will be intitled to the purchaſe- money, for 
s creditors have a right to a conveyance of the eſtate. 
wt echvcyantethey, as purchaſers, muſt beat the expence 
but the commiſſion to enable the lunatic to convey 
Neing part of the title, the expence of it ought to be born 
V the vendors; às it is juſt that ſuch vendor as is in- 
W:1cd to the denefit of the purchaſe- money fhould be at the 
7 | kpence of making a title, and therefore this expence ought 
be paid out of che purchaſe- money. | 
= December 1768. | A. 


THIS Caſe is very peculiarly circumſtanced, from the 
certainty whether S. was living or dead at the time 
hen the commiſſion was iſſued; and the particular em- 
arraflment of the parties ariſes from the eldeſt ſon of . 
ing an infant, ſo that he cannot join in making a title to 
purchaſer of his father's real eſtates; with this further,gir- 
Wamſtance, that a conſiderable part of the eſtates are copy- 
ad; which eſtates, if the commiſſion be valid, will be ap- 
ed to pay the creditors : if it be void, they are is 
the heir at law, and not liable to the father's. debts. . 
Tae bankrupt's property conſiſted of three kinds; per- 
nal property, freehold eſtate, and copyhold eſtate. As to 


s perſonal property, his aflignees have taken poſſeſlinn, of 
and converted it into money. If I aſſignees; have dif- 


acy buted it among the creditors, who, 1 | preſume, have all 
d to me in under the commiſſion; in dat caſe ſuch a diſtriba- 
nt; n cannot be impeached by any perſon but an admini- 

ts| ator of S. ſuppoſing the commiſſion to be void. Andi my 
| the ch caſe, if an adminiſtrator could e overturn the commiſſion, 
int as to make ti: aſſignees executors, 2 fon tort of the 


ſonal eſtate, yet they would be allowed, both at law and 
e the era Fuvs paid by cham to the creditors, 
2 * I 2 3 An id 


Further Ori 
* ton of the 
ſame eminent 
Counts. 
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and therefore.could not be anſwerable to the dae, 5 
for what they had divided. 
As to the freehold eſtates, the infant heir is intitled to 
them, ſuppoſing his father to be dead when the com- 
miſſion iſſued; but theſe being ſubject to mortgages, he is i 
intitled only to the equity of redemption, which equity of 
redemption would be aſſets to pay ſpecialty creditors. 1 WM 
therefore the mortgages and ſpecialty debts do exceed the | $ | 
value of the freeholds, theſe demands will cover the eſtate WM 
againſt the heir. And if a purchaſer take an aſſignment of M 
the mortgages, and if the ſpecialty creditors join in a deed 
ſtating the circumſtances of the caſe, and align their debts iid 
to a purchaſer, in caſe the heir ſhould hereafter come to Mt 
redeem, the purchaſer may tack the bond-debts to the $ 
mortgages, and fo make it not worth redeeming. This, 9 
though not a ſtrict good title, would yet eventually ſecur: WWF | 
| the eſtate to the purchaſer, as auch as if the heir had been 
of age, and joined. : 

As to the copyhold eſtate, it is attended with the greatet 
atkeulty, as it is unincumbeted, and is not liable to the 4 
debts of an inteſtate againſt whom there has been no com: 
miffion of bankruptcy; and I am informed that the copy- 

- hold eftates conſiſt of ale-houſes, which are abſolute] y re- 
ceſſary for the brewing- trade which is carried « on at dg 
brewhouſe, which is frechold. 

Ir ſome of the family would take up the watter, ind be 
come purchaſers of the, brewhoule, and ale-houſes oY 
ing to it, upon the creditors agreeing to let the wi 

have the proviſion made for her upon her marriage, {ul | 
the ſubſiſtence of herſelf and her family, it would be t 
only means of adjuſting this matter; which 1 underſtand 4 
practicable, as the infant bas uncles 1 in afflugnt.cir circum 
flances, upon whom he is dependent, who may "aGjuſtt 4 
matter with him when he comes of 386. | 


* 
. 


8 


IF the above plan cannot be carried into \expcution,[ | | 
der n6 medium to prevent. trying the yalidity of the! pant 


ruptc 
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| ; ptey, by the aſſignees bringing a bill againſt the heir to 
Eve an iſſue directed. 

rtr it can be carried into execution by the agreement of 
e parties, then the aſſignees may divide what is in their 
ads; but till the whole is ſettled or agreed upon, I think 
ey ought not to make a dividend, | 

I PRESUME, all the creditors who have proved their debts 
Wnder the commiſſion knew of the doubtful circumſtances, 
ether S. was living or dead when the commiſſion iſſued, 
the time they ſeverally proved their debts under the com- 
iſſton. If ſo, I think the ſpecialty creditors are bound to 
e equally with the ſimple contracts, and never can be 
t in to diſpute the commiſſion, in order to gain a priority 


or |} 


the payment: and when they ſhall have received their di- 
"his, dends, they will be ſtill more ſtrongly bound, 


Fanuary 1769. A. 


— 


ate WW Bo 

te v indentures of leaſe and releaſe, the leaſe being tripar- 
com. tite, and made between J. E. of the one part, V. . 
pf. d V. E. gentlemen, of the ſecond part, and S. T. of 


ee third part, he the faid J. E. in conſideration of a 
Vneßg rriage then intended to be had between him and the faid 
t ue. 7. and of the ſum of 420l. to him paid as and for a 
arriage portion of her the ſaid S. did grant, bargain, ſell, 


Abe Kc. unto the ſaid J. L. and W. E. their heirs and aſſigns, 
lone! meſſuage or tenement called C with its appurtenances, 
> hold to the faid V. L. and V. E. their heirs and aſ- 


vii sas, to the uſe and behoof of the ſaid J. E. and his heirs, 
ze, full the faid marriage ſhould take effect; and from and after 
be He ſolemnization thereof, then to the uſe and behoof of the 


pid J. E. and his aſſigns, for and during the term of his 


land I datural life; and from and after his deceaſe, to the uſe and 
cu Sechoof of the faid S. T. his ſaid intended wife, and her aſ- 
uft ; ens, for and during the term of her natural life; and from 


nd after the deceaſe of the faid J. E. and the faid S, T. 


- dank 
ruptc} 


ae bodies of them the on” o E. and S. his faid intended 
2 3 wife, 


and the longeſt liver of them, then to the uſe of the heirs of 


Cast. 
1747. 


On power of 
commiſhoners 


to convey eſtate 
in remaiuder, 


&c 


the ſaid S. his ſaid intended wife and the heirs and affigns 


\ ſignment of the commiſſioners. the ſame effect as a com- 
mon recovery ſuffered by the bankrupt himſelf, The huſ- 
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wife, lawfully to be begotter.; and for want of ſuch ifſuc, | f 
then to the uſe of the ſurvivor of them the ſaid J. E. and 


of ſuch ſurvivor for ever. 
Tux faid marriage was duly had and J. E. and S. his 


wife are now living, and have _” one ſon and three 
daughters, and the nid J. E. is a bankrupt. | 

WHETHER the bankrupt's wife, or her iſſue by hin, WF 
will not be intitled to the eſtate in ſpecial thil, with the re- 
mainder in fee according tothe {aid ſettlement, notwithſtand- Wi 
ing there having been no eſtate limited to the truſtees to 
ſupport the contingent remainders? or, Whether ſne only 
takes an eſtate for life, after that of the huſband is deter- 
mined ?. What eſtate and intereſt are the cbmmiſſioners in 


the bankruptcy, and the bankrupt, his wife and children, Wi 
ſeverally intitled to in the ſaid premiſes ? 1 


THE bargain and ſale of the commiſſioners can paſs no- 
thing more than the bankrupt's eſtate for life. The ſtatute 
21. Jac. 1. c. 19. enables the commiſſioners, by deed in- 
dented and inrolled, to convey any eſtate in lands, which the # 
bankrupt has in tail, in poſſeſſion, reverſion or remainder; and Wi 
enacts, that ſuch conveyance mall be good againſt the iſſue in 
tail, and every perſon claiming under him. and all thoſe whom 
by common recovery or otherwiſ: he might cut off or 
dzbar from any right. This clauſe therefore gives the al. 


band and wife having a joint eſtate in tail, ſpecial or re- 
mainder, ſubſequent to the limitations for life to each, the 
act of the huſband alone will not bar the intail and re- 
mainders: for if he had by fine, leaſe and releaſe, conveyed 
his eſtates for life, and made a tenant to the precipe in 2 
common recovery, in which be had, himſelf come in as Wl 
2, vouchee, the huſband would be conſidered in law as donor Wl 
only of the eſtate which the tenant had when he vouched; Wl 
and unleſs the wife had joined, the recovery would not if f 

have been good to bar the remainder for life to the wite, or 
we la eſtate tail in remainder, or the contingent remain- 
| der 
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det in fee, or the heirs of the ſurvivor of the huſband and 
wife: and this appears to me agreeable to many autho- 
riti es. 


C. YORK E. 1738. 


Y 31. Eliz. cap. 7. ſect. 2. commiſſioners are to be ap- 
pointed, with full power to take order and direction 
with the body or bodies of bankrupts, as ally with his lands, 
tenements, and hereditaments, as well copy or cuſtomary 
hold as freehold, which he ſhall have in his own right at the 
time of his becoming a bankrupt, and cauſe the faid lands, 
tenements, &c. to be rented and appraiſed to the beſt value; 
and by deed indented and inrolled, to make ſale of the ſaid 
lands, &c. or otherwiſe to order the fame for the true ſatiſ- 
faction and payment of the creditors. 
« PROVIDED always (ſect. 3.) that all and every perſon 
« and perſons to whom the ſale of copybold or cuſtomary 
“lands or tenements {hall be made, ſhall, before ſuch time 
<« as they or any of them ſhall enter and take any profit of 
« the ſaid lands or tenements, agree and compound with 
« the lord of the manor of whom the ſame ſhall be holden, 
« for ſuch fines or incomes as heretofore have been moſt 
ie uſual and accuſtomed to be yielded and paid therefore ; 


* and that upon every ſuch agreement or compoſition, the 


< ſaid lord for the time being, at the next court to be holden 
« for the faid manors, ſhall not only grant to the ſaid yendee 
cc or vendees, upon requeſt, the fame copy or cuſtomary 
* lands or tenements by copy of court of the ſame manors, 


for ſuch eſtate or intereſt as to them ſhall be fold, and 


e reſerving the antient rents, cuſtoms, and ſervices, but alſo 
c at the ſame court admit them tenants of the fame cop 
© or cuſtomary lands, as other copyholders of the ſame 
« manors have been wont to be admitted, and to receive 
« their fealty accordingly.” | 
Ir has been cuſtomary for aſſignees of bankrupts to be 
admitted to copyheld eſtates whereof the bankrupt was 


Leiſed, and to pay hnes for ſuch their admiſſion ; andafterwards 


to fell and ſurrender the ſame to a purchaſer, who is alſo ad- 

mitted, and pays a fine. 
Bur lately the commiſſioners of bankruptcy have, with or 
without the aſſignees, conveyed the copyhold eſtate by deed 
| F 4 inrolled 


Casr, 
On power of 
commiſhoners 
to convey Copy» 
hold eſtare ; 
and on cuſtom 
of a copyhold 
manor to grant 
licences to te- 
nants to let their 
lands. 


Anſwer . 


2. Qere. 


and the purchaſer by virtue of ſuch deed claims to be ad- 
mitted, . paying one fine only for himſelf, whereby the lord 


BANKRUPT. 


inrolled to a purchaſer without any admiſſion of the aſſignees; oy 


is defeated of a fine from the aſſignees. 1 
ls the lord obliged to admit ſuch purchaſer ? or, Can he the 
inſiſt that the aſſignee ſhall be firſt admitted and pay a fine, M che 
aud then ſurrender to the purchaſer ? 8 


WHATEVER the cuſtom or uſage has been, the com- 
miſfioners are, by the expreſs words of the above ſtatute, WW 
impowered to fell ; and by the bargain and ſale of the com- 
miſſioners, the intereſt of the copyhold is barred, and the J E 
lord js obliged to admit the bargainee ; and fo are all the au- 
thorities. Jones, 438. Croke, 550. 569. 1. Keble, Wl 
24. 


THe lord of a copyhold manor, by his ſteward, has 
uſually granted licences tv copyhold tenants to let their co- Ml 
pyhold lands for any number of years,- as the tenant ſhall | 
defire, paying the uſual fine. 

Ir the copyhold tenants have a right to demand ſuch li- 
cences on paving the uſual fines? or, Can the ſteward fe- 
fuſe them, eſpecially the lord being an infant ? 


mm A, oNs 


IF this is a cuſtom which enforces the lord to grant a li- 
cence, and the aſking a licence is only a matter of reſpect; 
there, if the tenant demand it, and the lord refuſe, the lord 
is compellable to grant a licence. But as a leaſe is a ſpecies 
of alienation, and a copyholder tenant at will ſecundum con/u-- Wi 
tudinem, and if there is no cuſtom to compel the lord, the | 

lord may without cauſe refuſe a licence; and a leaſe without | 
ſuch licence is at law a forfeiture of the copyhold, 


4 v5 e pa N. PIGOT.- 1725. 
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Y 5. Geo. I. for the better preventing frauds committed 
5 by bankrupts, the commiſſioners are forthwith, after 

they have declared the perſon a bankrupt, to cauſe notice 
cmaereof to be given in the London Gazette, and appoint a 
eime and place for the creditors to meet, in order to chuſę 
an aſſignee or aſſignees of the ſaid bankrupt's eſtate and ef- 
2 - and the commiſſioners, or the major part of them, 
Ware to aſſign every ſuch bankrupt's eſtate and effects unto 
Wſuch perſon or perſons as ſuch creditors, or the major part 
of them, ſhall ſo chuſe as aforeſaid. | 

In purſuance of this act, the commiſſioners do aſſign the 


by the aſſignees to a purchaſer. 


he has been admitted and paid a fine, the commiſſioners b 


* 17 e - 
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renderee or purchaſer is to pay a fine upon his admiſſion. 


1 WHETHER the bankrupt's copyhold eſtate fo veſts in 
* the aſſignees by virtue of the commiſſioners aſſignment 
uk thereof to them, as that they can legally ſurrender without 


fine be due from them or not? 


deed inrolled have conveyed the ſaid copyhold eſtate to the aſ- 
ſignees (by virtue of the above- recited act), and not to the 
vendee or purchaſer, according to the act of Elizabeth; and 
ſuch aſſignees apprehend they can ſurrender the ſaid copy- 
hold premiſes to a purchaſer without being admitted (thy 
power or truſt veſted in them by law not being executed till 
ſale made by them); or if they are admitted, tit only in order 
to enable them to make ſuch ſale and ſurrenders; and they 


are not to pay any fine for ſuch their admiſſion, but the ſur- 


an admiſſion ? If they are to be admitted, Whether any 


1 AM of opinion, the act 5. Geo. 1. has not altered the 
ſtatute of Efizabeth, ſince that only directs the commiſ- 
ſioners to aſſign to ſuch perſons as the creditors nominate. 
Now the ſtatute of Elizabeth enacts, that all perſons to 
whom any ſale of copyhold ſhall be made, ſhall before entry 
compound for his fine; ſo that, by operation of the ſtatute, 
the vendee being intitled to the land, the lord muſt admit 


him 


73 
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bankrupt's perſonal eſtate to ſuch aſſignees by indenture, 
W without inrulling it, and his freehold or copyhold eſtate b 

deed inrolled; and all aſſignments from commiſſioners 2 
ſignees are upon truſt, as ſoon as conveniently may be, to 
make fale of the premiſes; and accordingly ſuch ſale is made 


Tux bankrupt being ſeiſed of a copyhold eſtate to which 


Gerte. 


Anſwa. 


\ 


Ax RRV r. 


him without ſurrender of the aſſignees, ſince they are only 


truſtees for the creditors ; and the vendee is intitled to the 


land, but cannot enter till admittance. The words of the ſta- 
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privr to an act 
of bankruptcy ; 
and on the 
proper mode of 


ſuing payment 
of them. 


* Quan. 


tute of Elizabeth are, that upon compoktion for the fine 
the lord ſhall admit, and does not mention any ſurrender, 


N. PI GO r. 
N. B. Vide: the Caſe of Drury v. Man, 1. Alk. 95. 
where lord Hardwicke held it to be otherwiſe, and that a 
ſurrender was neceſſary; and recommended it to commiſ- 
ſioners of bankrupts in fu: ure to except copyholds out of 


the deed of aſſignment of the bankrupt's eſtate, becauſe jt 
would ſave the expence of two fines. | 


3 . , g 04 p 8 * 


A An innkeeper, being indebted to B. a merchant, in a 
conſiderable fam of money, aſſigned ſeveral debts due 
to him from ſeveral perſons to H. in part of his debt, with a 
power of attorney to fue in A.'s name, as is uſual in ſuch 


A. being then indebted to ſeveral other perſons in trade, 
afterwards, and before any of the debts were received under 
the ſaid aſſignment, becomes a bankrupt; and the affignce 
under the commiſſion inſiſts, that no action can be brought 


in A.'s name, and that the debts aſſigued to B. belong to 


him, in truſt for the creditors. 

B. upon the contrary, inſiſts, that the aſſignment being 
prior to the act of bankruptcy, and his debt being tnen due, 
and for a valuable conſideration, that his intereſt remains 
under the ſaid aſſignment, that A. himſelf had no power to 
revoke it, the aſſignee under the ſtatute being a truſtce for 
tum in equity. 

Wuxruxx the debts under the afiznment made by 4. 
belong to B. or the aſſignee under the ſtatute ? and if to B. 
Whether a court of equity will not oblige the aſſignee under 
the ſtatute to permit B. to make uſe cf his nam? in any 
Zion or ſuit (indemnifying him) for tae recovery of the 
debts? or, In whoſe name muſt ſuch action be brought? 
Ties | Is 
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% debt, which is due bond fide, by an aſſignment of any of the 
aebtor's effects, or his choſes in action; and ſuch aſſignment 
* twill be good in equity; and thercfore this will be fo ; and 
mae debts belong to B. and not to the aſſignee; for the 
ö : aſſignee can only ſtand in the place of the bankrupt ; and 
WE this alignment to B. was good againſt the bankrupt, fo 
will it be againſt the aſſignee under the commiſſion ; and 
WE therefore he will be looked upon in equity as a truſtee for 
ce aſſignee of the debts : and the court of chancery will 
= give him leave to uſe ſuch aſſignee's name in any action to 
recover any of theſe debts, the legal intereſt of the debts 
3 being in the aſſignee of the bankrupt, in whoſe name the 
WT action muſt be brought. 


WHETHER A. himſelf could not have revoked the letter 
of attorney, and left B. to have brought his action at law for 
the debts due from A. to him? and, Whether B. having 
levied an execution upon the effects of A. and thereby paid 
himſelf great part of his debt, ought not to come in as a 
creditor under the commiſſion, for the recovery of his debt ? 
or, Can he have ſatisfaction for the ſame out of the debts 
aſſigned to him as above, before A. became a bankrupt ? 


As A. had aſſigned theſe debts for a valuable confidera- 
tion, that is to ſecure a juſt debt, he could not revoke his 
letter of attorney in equity, in order to enervate his own 
ſecurity ; and though B. has levied an execution upon the 
effects of A. and thereby paid himſelf part of his debt, yet, I 
Ws think, he may come for a ſatisfaction of the reſidue of it 
upon the ſpecific debts aſſigned to him before A. became a 
bankrupt, | 25 


Jul 1753. R. WILBRAHAM. 
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Ir is in the power of a debtor to ſecure any particular Anſwer. 
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the proper 
method for the 
creditors vnder 
the commiſſion 
to purſue to ſet 
aſide the exc- 
cution, or get 
poſſciſion of his 


goods, or reco- 


ver the value; 
35 alſo on the 
title of thoſe to 
come in ard 
prove their 
debts who be- 
came creditors 


berween the at 


of bankruptcy 
and date of the 
commilſion. 


ſheriff of Eſſex to one James Chrittian, a friend of Walter's, 
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WILLIAM, who kept a ſtarch-houſe, as alſo a public 
coal aud timber wharf, beyond Bow Bridge in Eſſex 
being indebted to Walter in 2001. upon bond, awd Walter 
being about to lend William ſome more money, William 
unknown tohis other creditors, ſigned a warrant of attorn 
1 Walter's attorney to canfels à judgment for 
ool. at Walter's ſuit ; and by a memorandum on the 
ack of the warrant of attorney it is mentioned, that the 
one was to be as well for the 2001. as for all other monies 
e ſhould from time to time lend or advance for Wil- 
By virtue of this warrant of attorney judgment 
after ö entered up by non ſum bs, — e 
William, in the court of common pleas; and on the 27th 
of April 1723, an execution was ſued out on ſuch — 
at Walter's ſuit ; and a warrant granted thereupon b the 


and one of the king's horſe-guards, thereby making hi 
2 © 5 Wc this D only, W —— poor 
ving ſigned an indemnificati 
would Z e 8 | cation io the ten before he 
CHRISTIAN being fo in poſſe ſſion o wi rant, 

William having — iouſiy — — . 1 — 
byagrecment between Walter and Williams Chriſtian, on 
the 27th April 1723, went down to William's houſe at Bow, 
in tas nature of, and as his book-keeper, and to mana 0 
the trade of the yard ; and as ſuch, he had the keys of diet 
thing delivered to him; and continued to act as William's 
book -Kecper, ſrom the ſaid 27th of April 1723 to the 12th 
of july laſt ; and cvery day ſold goods, aid tranſacted the 
burunels of the yard, and received and paid money in his 
mater William 8 nme, and entered all his tranſactions in 
bis maſter William's books, and as his boox-Keeper z and 
never pretended that he was in poſicfiion of William's 
books by virtue of an execution, or ever mentigned an 
ſuſpicion of that kind to any perſon whatſoever William 
being, durhig all that time, a man in perfect and entire 
credit, and buying every week a conſiderable quantity of 
wheat, coals, and timber, on credit, in the way of his = 
which were ſent into and received at the (aid wharf by 
Chrittian, and coniiderable parts thereof made into ſtarch 
and fold, and the money received by Walter, although the 
origin proprictors are not paid to this day, ; l 
BETWEEN 


j 
BANKRUPT. 


| BETWEEN. the ſaid 27th of April and 12th of July 
gere were in all four renewals of the faid execution; but all 
che warrants were kept dormant in Chriſtian's pocket 
til after William became a bankrupt, which was the 1 zth 
July ; on which day another of William's creditors havi 
got judgment and execution againſt William, fuch creditor's 
attorney delivered the ſame to the deputy-ſheriff of Eſſex, 
and Jefred him to execute it; who thereupon acquainted 
ſuch attorney, that he was come too late, for that there had 
been another execution in poſlethon for a fortnight before 
the ſaid 11th of July: and after ſuch attorney was gene, 
and not before, the ſaid deputy - ſneriff gave orders to one 
Beſooth, one of his bailiffs, to go into poſſeſſion of William's 
= 200ds, on an execution at Walter's ſuit; and accordingly 
2 Pefooth the next day, being the 12th of July, went to 
William's houſe, and when he came there Chriſtian, gave 
bim the warrant, which he immediately executed, and took 
Lan inventory. of the goods. Beſooth has confeſſed on 
oath, that at the time he executed the ſaid warrant he knew 
nothing of the ſame or any other execution having been be- 
fore executed. | F off 4 
Os the 35th July a commithon of bankruptcy iſſued 
againſt aid. William, who has thereupon been declared a 
bankrupt, by virtue of an act of bankruptcy committed the 
IIth of July; and the commiſſioners immediately granted 
their warrant to ſeize the bankrupt's goods, which was done 
MN before the ſame were appraiſed, or any bill of ſale made of 
4 ent. Serre i 1 0 
Ox the 27th April 1723, the time Chriſtian came firſt 
in poſſeſſion, the ſtock 'vf goods in William's yard was but 
of a ſmall value; but between that time and William's 
bankruptcy, William bought goods to the amount of ſeveral 
mouſand pounds on credit, and contracted ſeveral large debts 
cn his own credit; and ſome of, the goods he bought were 
ſold, and the money received by Walter; and others of them 
are now ſeized, itiventoried; and appraiſed, by virtue of the 
fall execution; and Walter inſiſts, tat there is egg) due 
from William, and that the ſheriff do, ſęll the ſaid goods to 
pay him the ſame, | PRE Dh 
appears by the confeſſion of the parties, that when 
| 3 * the firſt warrant he ordxyed) him to 
Keep the laid execution private, and not let it de known. — 
YA Waker Ae, E e 
ade de removech but that He ſheuld from time te- Fitme 
«receive-albfachigpods a8 ſhiould bd ſent on. WWällam's 
eegunt interthe yard: il cd! $111312t010 avouillli; ga 
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o directed him, not to let goods of geen 
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BANKRUPT. 


Ir alſo appears, that Chriſtian on the 1ſt May Fog 
told William, that he was in poſſeſſion of his g 
virtue of an execution; whereupon William — him to 
keep it ſecret, and continued ea on his en and Huy 
goods on credit, as uſual. 

Ir is admitted, that Walter or his attorney never called 
on the ſheriff, ordehred him to make a return of any of the 
faid four executions. Chriſtian was ſo ſenſible to himſelf 
that he never had executed any of the faid wartants, that on 
the 11th July, the day William became a bankrupt, he 
ſold to one B. one thouſand clinkers, and received a guinea 


for ſame; and when he had got the money ſent it to his ; 
"maſter William, and told B. that, unleſs he would fetch 


his clinkers that day, he could neither have his li 
Ainkers or his money, for that there would be an execution 
the next day againſt William's goods. Accordingly B. 
coming. the next day, which was the 12th; for his goods, 
Chriftian told him, that he could not have them; for that 
William's goods were taken in execution; acid B. has 
not had his clinkers or money to this 

- Ir, being probable, that the ſeveral — en i in this 
affair were premeditated between William and Walter; 
and it being proved, that, at the leaſt, William knew of it on 
the 1ſt May, and yet continued to buy goods on credit ; 
Will not Williarn's ſuffering” this — — to come to 


continue in his houſe in this clandeſtine manner be deemed 


an act of bankruptcy from Chriſtian's firſt eoming into 
eſſion, or at alt fg from the Iſt of May 1723? and if fo, 
ill not Walter be obliged'to refund all ach monies as he 
receied of William, or for William's ene between 


ſt May and William's dankrupteys 2 7 7 U 


- I APPREHEND, tlie Williatn's knowing, i wi | 
Tant for the execution on the 1ſt May, though it is vile and 
.groſs fraud, yet is not aa act of bankruptcy ſo as to make 
William' be deemed eee eee het 
* e 1TH 


ee 
© 5 : 


UW 
(3 . (3 0 aviation 3 5 5 10 


07 4 CONCEIVE, that this method & ae fda 
execution to gain fteſh credit, is ſuch at abuſe” as will 
defeat the effect and benefit of it to the creditors plaintiff, 
and amount to an act of bankruptcy againſt the defendant, 
CO villainous proſtituting the law to ſerve the ſcaridalous 
| | 


BANKRUPT 


Z purpoſes of gaining freſh credit to the defendant, and yet 
Wc cucing the plaintiff, under an undue preference before 
4 wo other eden who by his means have been drawn 
In. | 


As this caſe is Eirdhailtnceh, Is chere any, and what, 
nethod for! the creditors- under the-faid:- commiſſion to ſet 
afide-the ſaid execution, or to get the e of the ſaid 
ee ur to er the value thereof? 


A8 the caſe is here tated, the hole! appears to be a very Mr. Maas, 
e and ſhameful contrivance to cheat the creditors of 

iam; and yet if the execution was extcuted before any | 

ct of bankruptcy committed, and before any ſeizure under 

he commiſſion, I do not ſee ho the execution can be ſet 

aſide, unleſs it be on the account of fraud. And J am afraid; 

if the execution is good and regular at laws that a court 

ot equity. cannot ſet ĩt aſide; though in ſuch a cafe! a court 

f equity would go as far as poſſible to relieve the cre- 

ditors. 


* 1 . . * * 7 
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1 

LAM * that the . ay 80 ſo e Ser PANT 
. between William and: Walter, that the execution may be PIs 
We cally good, fo as not to be vacated by motion; but there 

ſeems on the facts of the Caſe, as ſtated, in caſe they can be 

legally proved, good ground for the aſſignees to bring 

trover for the goods taken by the colour of this execution 

5 to recover the real 8.5 thereof. d N yo 


iS 1 
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War gern mk whole; aro 3 acc adeieable 3. Quare, 
d. be taken by the aſſignees of the (aj Walliam's eſtate ? 
Nor, Wa enteo, that th> money Walter pretends, 

o be due from William tu him is much more? chan is ally 

due, were he to come to à fairaboount; © © N 

Norz, Tux faid Nc e oy thai 

eit real value, aj out vos 


1 THINK, that 1 in thi cake the as ought! 10 Mr. 540, 


c } 


purſue ſtrickly the directions of one of the acts concerning 
Þankrupts, and oblige the bankrupt to givg an account 


how, 


E 


SERJEANT 
Enzsuvrxx. 


4. Were. 


Mr. Man. 


4% IK 


Wut ig really due to him, and on what conſideration, and 4 


 Uilnking him to be: a perſon in good credit; Can ſuch 


* bankruptcy committed,” may be refuſed to be admitted a5 


. ODA, h 1 
wit" fold them to come in as creditors. 


BANKRUPT. ; 
how, and by what means, he became a bankrupt, in order 
to. inflict corporal puniſhment on him if he doth. not;— 
And ſince it is faid, the aſſignees are apprehenſive that 
Walter claims more money to be due to him than really 
is, and that the goods are appraiſed at 100). leſs than the 


real value, it ſeems to me, that it may be proper and | 1 
acdviſeable for the aſfignees to file a bill againſt Walter, 


Chriſtian, and the bankrupt, to have a diſcovery” of the 
whole tranſaction, and to have an account from Walter f 


IN - cafe can make out the facts as above ſtated, 
ſuch action will be proper; if not, a bill in equity may be 
adviſeable, to diſcover the fraud in all its parts, if the ſame 
de not-fully diſeovered on examination before the com- 
miſfionersalready.” - e 
Ix caſe it ſhould come out that William committed an 
act of bankruptcy on the 1ſt of May, or at any time 
defore, and that between ſuch act of bankruptcy and 


before the date of the commiſſion, any perſon lent him 
any um of money, or ſold him any goods on credit, 


perſen be intitled to come in and prove his debt, and ſeek 
relief under the ſaĩd commiſſion, - in proportion with the 
ether. creditors ? vi : 03254) ehary ad} 70 5 
IN ſtrictneſs of law, fuch perſons who lent "money, 
ox, ſold goods, t the faid - bankrupt after an act o 


eisditors; but it hath always been eſteemed very hard to 
Sedus them,” it they appear, to kane added fairly, au 
without any ſuſpicion of fraud 3 and as to ſuch who have Wil 
ſold goods, if any ſuch remained in ſpecie at the time of ai 
the bankruptcy, the court hath directed, that ſuch goo 
Mould be reſtored, if it was inſiſted to exclu the perſom 


* 
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BANKRUPT, 81 
; " APPREHEND, chat ſuch creditors, ſubſequent to d 
act of bankruptcy committed, will be allowed to come 

ich the other creditors before the act of bankruptcy 

a | ly committed. 

e 16, 1723. SAMUEL MEAD: 

V luguft 22, 1723. JO. CHESHYRE; 


— 


Being ſeiſed of lands in fee, after marriage of (a Cast: 
£ daughter) B. to C. by leaſe and releaſe conveys them On eee 
WD. E. and F. and their heirs, to the uſe of ſaid C. and his an instance 
ens, from thenceforth, for the term of ninety- nine years, of premiſes, 
ad C. ſhall ſo long live; and after the determination of veſting a power 
Wit eſtate, to the uſe of the ſaid D. E. and F. and their heirs, in him to (ell, 

ing che natural life of the ſaid C. in truſt to preſerve 2 yy 
tingent remainders after limited, but to permit C. and a 2 a pur- 
| affigns, during his life-time, to take the rentę and chaſe ſafe 
bits to his and their uſes ; and after the end or determi- againſt other 
ion of that eſtate, to the uſe of ſaid B. in caſe ſhe ſhall On with 
vive her faid huſband, for her life; and after the end or ee 


an's Oy1s 
er determinations of thoſe eſtates, to the uſe of all and you. 


N ION. 
ö ry the child and children, ſon or ſons, daughter or 
um e ghters, of ſaid C. on the body of faid B. begotten or to 
dit, begotten reſpectively, and to the heirs of the body and 
uch ies of ſuch child and children reſpectively, viz. if there 
— A be but one ſuch child, whether ſon or daughter, to the 
e 


of ſuch child, and the heirs of his or her body; and if 
o or more ſuch children, to the uſe of every ſuch child or | 
dren feverally and reſpectively ; and to the ſeveral and he 
pective heirs of the body and bodies of every ſuch ghild 1 1 
u children, equally to be divided between them; and 
want or failure of ſuch iſſue, to the uſe of the ſurvivor 
1: a = faid B. and C. and the heirs and affigns of ſuch 
WW vivor. | as 
us aid C. and B. are both living; but there never has 
have en any iſſue of the ſaid marriage, and C. the huſband is 
c of eome a bankrupt; and the aſſignees under the commiſſion 
bankruptcy have given public notice in print, that they 
ed to {ell the faid C.s chars and intereſt in the premiſes 
ſettled ; and they propoſe to ſell not only the faid term 
ninety-nine years, determinable by the death of the faid 
but alſo his contingency for the fee in the premiſes in caſe 
ſhould ſurvive his wife without iſſue, 


Vor. I, G WHETHER 


82 
1. Querre. 


Anſwer. 


Anſ wer. 


3. Quare, 


BANKRUPT, : 


WHETHER the ſaid limitation of the fee of the premiſes 
did veſt ſuch an eſtate or power in the ſaid C. as enabled him, 
during his wife's life, to ſell and diſpoſe of the fee of the 
premiles, in caſe B. the wife ſhould, after ſuch ſale or 
Nas ans 5 without iſſue in the life-time of the ſaid C. her 

a ee N 


I CONCEIVE che laſt limitation to the uſe of the 
ſurvivor of the ſaid J. and C. and the heirs and aſſigns of 
ſuch ſurvivor, is wholly contingent, and. cannot veſt in 
either of them till it appears who will be the ſurvivor ; 
and then, and not till then, it will veſt in ſuch ſurvivor ; 
ſo that in the mean time nothing can be done by them, 
or either of them, or by the aſſignees of the ſtatute, to 
convey this eſtate ; and if, by any forcible conveyance, 
this ſhould be attempted, it would utterly deftroy this 
contingent remainder. 


SveeosING the ſaid C. did not before his bankruptcy 
alien ſuch his contingency in the inheritance of the pre- 
miſes ; then, Whether, by virtue of the faid-ſettlement, 


the aſſignees of the ſaid commiſſion can convey the pre- 


miſes ſo as to make a purchaſer a title to the eſtate in 
fee, to take place when and if the ſaid C. ſhall ſurvive his 
wife, and there ſhall be no iſſue living at her death? 


THIS is anſwered above. 


IN caſe the faid ſettlement created ſuch a contingency, 
fee, or power, in the ſaid C. as he (by ſurviving his wife) 
could fell or forfeit during her life; and in caſe the afſignees 
of the ſtatute ſhould convey ſuch contingent eſtate in fee; 
then, if in caſe of ſuch contingency happening it ſhould 
hereafter be pretended that the ſaid C. fold ſuch contingent 
eſtate in fee before he became a bankrupt; 

WHETHER a purchaſer under the ſtatute of the faid 
contingent eftate in fee, will be fafe againſt, any who maj 
hereafter pretend to have purchaſed the, ſame. before the 
bankruptcy? and, Whether ſuch pretended: claim will not 
be looked upon as fraudulent, unleſs it ſhall have been pro- 
duced before the aſſignees of the ſaid commiſſion, to pre- 
vent the fale of it by them? „ 


THI 


VANKRUPT. 


THIS requires no further anſwer than what is ſaid 
above in anſwer to the Firſt Quære; only, that if this con- 
tingent remainder be deſtroyed before it ariſeth, the eſtate 
may, upon failure of iſſue of this marriage, go over to the 
right heirs of A. the ſettler, or to her if ſhe be then living, 
B. not being ſo much as her heir apparent, 


January 16, 1728. GILB. HORSMAN, 


Againſt whom a commiſhon of bankruptcy is 

* awarded, did, before his bankruptcy, lend and advance 
to and for B. who lives at St. Chriſtopher's, 2360l. ſter- 
ling; and B. for ſecuring the repayment thereof with 
intereſt, made a mortgage to A. by an aſſignment of 2 leaſe 
of a plantation in St. Chriſtopher's, and of the negroes, 
cattle, and ſtock on the, ſame ; and one C. alſo became 
bound with B. to A. in a bond, with a proper penalty, with 
a condition for performance of the covenants in the ſaid 
mortgage. | 

B. the mortgagor cannot at preſent pay the money due 
on ſaid mortgage; and the mortgaged premiſes and ftock 
being at St. Chriſtopher's, the aſſignees may find it very 
difficult to ſue for the money there, and may be a long time 
before they recover the ſame ; and it is uncertain, whether 
the mortgaged premiſes are a ſufficient ſecurity for faid 
23601, with the intereſt due thereon. But C. who is 
bound with B. in faid bond is a perſon of good ſubſtance, 
but reſides likewiſe at St. Chriſtopher's. 
 WueTHER the aſſignees of A. can lawfully and ad- 
viſeably, as the law of bankrupts now ſtands, compound 
with 5 the mortgagor, and take leſs money of him than is 
due on ſaid mortga 
aſſign back the eſtate to B.? or, If the aſſignees can 
lawfully and adviſeably ſell and aſſign the ſaid mortgaged 
premiſes to any other perſon for leſs money (though 
conſiderable) than is due on the ſaid mortgage, they being 
only truſtees for themſelves and the reſt of the creditors ? 


IAM of opinion, that it is not adviſeable, in this caſe, 
for the aſſignees of A. to compound with B. the mortgagor, 
6 and 


? and, If the 2 25 may thereupon 


Anſwer, 


Cast. 
On the aſſig- 
nees of a bank - 
rupt com- 
pounding a 
debt on mort- 
gage, or exe 
cating any dced 
of compoſition, 
or ſigning any 
bankrupt's 
certificate who 
is a debtor 
under the origi- 
nal commiſſion; 
with Oy1x10u 
of P. Vox xx. 


t. Quere. 


Anſwer. 


Anſwer. 


BANKRUPT. 


and accept leſs money from him than is due on the mort. 
gage. But they may bring a bill of fore-cloſure in the 
court of chancery of St. Chriſtopher's, and forecloſe the 
equity of redemption of the mortgaged eſtate, and then ſell 
it for the beſt price they can get, and bring an action 
againſt C. on the bond for the reſidue of the debt. C. 
being repreſented as a perſon of good ſubſtance, it may 
poſſibly be the moſt ready way of recovering the debt, 
to bring an action againſt him immediately on the bond; u. 
on which it is probable that he may pay the debt, and deſire Wi 
to have an aſſignment of the mortgage to indemnify him. 8 


SEVERAL of A.'s debtors, before and ſince his bank- 
ruptcy, have failed, and commifhons of bankrupt have 
been taken out againſt ſome of them; and others of them 
offer to give to the aflignees of A. 5s. in the pound, by way 
of compoſition for their debts, upon aſſignees executing 
proper diſcharges or general releaſes to them from al 
further demands. : 
 WaeTHEx the affignees of A. can lawfully and ad- 0 
viſeably execute any deed of compoſition to A. s debtors, 
to take leſs from them than 208. in the pound; or otherwiſe 
conſent or agree to take a compoſition of 58. in the pound, 
and upon receipt thereof ſign and execute a general releaſe, 
or other ſufficient diſcharge, to ſuch debtor, from all 
turther demands; or can lawfully and adviſeably ſign any ee. 
bankrupt's certificate for his diſcharge who is debtor | 
to A. the aſſignees being only truſtees as aforeſaid ? 


I THINE it not adviſeable for the affignees under the 
commiſſion of bankruptcy againſt A. to make compoſitions 
with A.”s debtors without the conſent of the major part of 
the creditors, —I apprehend, taat there would be very little 
hazard in ſigning the certificates of any debtors who ſhould 
have the misfortune to become bankrupts, againſt which 
no particular objection appeared ; but even in that caſe, 
it would be ſafeſt to take the conſent of the major part of 
the creditors. 


May 8, 1731. | P. YORKE. 
BARGAIN 
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BARGAIN AND SALE. 


NDENTURES of leaſe and releaſe, dated reſpectively Z Ca 
the 19th and 20th days of May 1713, to make a tenant to n the date of 


N a leaſe f 

7 præcipe.— The leaſe is habendum from the day of the year. 25 
bt, ate for one whole year, —lIt being notorious that the leaſe Indentures of 
d; id releaſe are always executed on the ſame day; leaſe and releaſe, 
* | | for the purpoſe 


f making 2 tenant to the freehold, are reſpectively dated th and 2oth May. The leaſe 
dr a year is made bhabendum from the day of the date, —Mr. FazaxERLEY'S Orix ion, Whe- 
err the freehold was well conveyed ? 


W as the poſſeſſion executed in the leſſee, ſo as to make Quere. 
im capable, by the releaſe, of taking ſuch an eſtate as 
would make him a good tenant to the præcipe? 


THE execution of a leaſe and releaſe are uſually on the Anſwer, 
lay of the date of the releaſe; and then the leaſe being to 
ome after the date, will commence on the 20th, and 
onſequently a priority of execution of the leaſe, ſo as to 
ake the releaſe effeCtual, will be preſumed ; and therefore 
am of opinion, that theſe deeds will make a good tenant 
o the præcipe. Beſide, at this diſtance of time, a good 
enant will be preſumed, without producing the deeds, ta 
make a good tenant to the præcipe. 


June 2, 1742. N. FAZ AKERLEx. 


Pigot, 60. 
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RIcMOND 
Bonxoven, 
in the * 
Coo N TY of 
YoRx- 


An order of 
Hliation is 
made by two 
zuſtices, neither 
of whom appear 
to be of the 
quorum, — Mr, 
FitmEk and 
Mr. FA2ZAXER- 
EY Ss Or- 
Nos, Whe- 


ther good? 


% Mary Dodſworth, ſingle woman, was delive 


180 


B AS T AR DFV. 


HERE As, on or about the fifteenth day of June, 
& one thouſand ſeven hundred and 5 
of i 
« female baſtard child, in the faid borough and pariſh of Wi: 
« Richmond, which is now living, and hath been and i; 
« likely to continue chargeable to the faid parifh ; and 
tc whereas, upon due examination of the premiſes, and of 
te the faid Mary Dodſworth upon oath, before us, Samuel] 
« Sutton, mayor of the faid borough, and James Cloſe, ip: 
cc eſquire, two of his majeſty's juſtices of the peace for thei 
« faid borough, and living neareſt to the place where the 
<« ſaid child was born, it appeareth to us, that Joſeph 
“ Heſlopp, of the faid borough and pariſh, tanner, is the 
te father of the ſaid baſtard child; we do adjudge th: 
« fame accordingly. And for the relief of the ſaid pariſh, 
and maintenance of the faid baſtard child, we do this day, 
e according to the ſtatutes in that caſe made and provided, 
hereby order the ſaid Joſeph Heſlopp (who we do f 
« adjudge to be the father of the ſaid baſtard child) to pa 
weekly, and every week, from the time of the birth of the 
c faid child, and fo long as the faid child ſhall be chargeab:i 
<« to the ſaid pariſh, unto the churchwardens and overſeen 
c of the poor of the ſaid pariſh for the time being, the ſum i 
« twelve-pence, for and towards the maintenance of the 
te faid child. And we do further order, that the ſaid Joſemi 
« Heſlopp do, upon notice of this our order, forthwith gi 
v* ſufficient ſecurity to the churchwardens and overſeers d 
« the poor of the ſaid pariſh, well and truly to perform i 
“ much of this order as doth relate to him the ſaid Joſcpiif 
6 Heſlopp. In witneſs whereof, we, the ſaid juſtices, hare 
t“ hereunto ſet our hands and ſeals, this ſeventeenth day offi 
« November, in the year of our Lord one thouſand God 
4 hundred and thirty-two,” 5 
V. Salk. 477. that one of the juſtices is not of th 
quorum—bad. J. Salk. 496. ; 
Tuts order was affirmed at a ſeſſions for the borougiil 
(and not of the county or Nerth Riding) upon appeal. 
- Iy this order of the two juſtices is not bad, becauſe | 
does not appear that one of them is quorum unus ? 
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WHETHER not bad, ben no puniſhment i is ordered *+ Quazre. 
o the mother ? or, if it be good in that deine, Whether it 
s bad in any other point? 


' UPON peruſal of this order, and likewiſe of the letter Antwer. 
hat was 'annexed to it, I am of opinion, the exceptions 
herein mentioned will not be ſufficient to quaſh the order. If 
t had been made by two juſtices of the county at large with- 
Wout mentioning one of them to be of the quorum, that had 
een a fatal objection; but in boroughs where the juſtices 


nd dre by charter, though there is a quorum in the charter 
mus or doing of corporate acts, yet quatenus juſtices of the 


loſe, peace, I take it, charters never make any diſtinction, 
Nut they have all equal power; and ſo it appears by this 
: ery charter ; therefore this order 1s good, notwithſtanding 
exception, As to the other objection, the juſtices, 
hough they have power to puniſh the mother, the 
omiſſion of that, I am of opinion, will not vitiate the order: 
that part of the order for giving ſecurity to the pariſh is 


* 
45 5 void; but the court, if it ſhould be removed, would only 
0 pay Wquaſh that part, and confirm it for the reſt. 

of the 

zeable Lincoln's Inn, BEV. FILMER. 
-rſeer O4. 17, 1733. 

ſum d 

»f the BE Je 

ſoſepk IT ought to have appeared, that one of the juſtices was 
h give of the quorum ; and therefore I am of opinion, that this 


ers d order may, for that cauſe only, be quaſhed : but then you 
* VS muſt conſider, that mr. Heſlopp muſt appear in court when 
15 the exception is taken; and if the order be quaſhed, he 


muſt enter into a recognizance in the king's bench to 
appear at the next quarter ſeſſions, to abide ſuch order as 
the juſtices ſhall make; and therefore he will conſider of 
what ſervice it will be to him to quaſh it. 


Jan. 4, 1733. N. FAZAKERLEY,. 
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-=4 _— A BOUT May laſt one Elizabeth Dearman was brought. 
made upon.ooe, to-bed in the pariſh of St. Andrew, Hertford, of a 
he is bound to baſtard-child ; and, being examined before a juſtice of the 
appear at the peace, made oath, that I homas Warford was the putative 
ſeihons 3 father; who being taken up, was by the mayor of the 
—— borough of Hertford bound over to appear at laſt Midſum- 
ing, and paſſing mer ſeſhons holden for the ſaid borough, - 
his word that TroMAs W ARFORD was ſervant to John Smith, who 
be would in- keeps the Salutation-inn in the town of Hertford ; and 
— oy Gemp e. Smith was one of the ſureties for his appearance. 

3 „ Wue the ſeffions was held, Smith, in behalf of his 
difcharged.— ſervant, applied to one of the juſtices, and defired that the 
Mr. Roz1N- matter might not come before the court, but that the man 
nu might be diſcharged, and the recognizance withdrawn, fag 
Hen he that he would indemnify the pariſh on account of the child: 
maſter might Whereupon the juſtice acquainted the pariſh-officers with 
be compelled to Smith's propoſal; and Smith being a man of ſubſtance, it 
perform his was agreed to rely on his promiſe; and thereupon all the 
promiſe. arties went into court; and Warford being called upon 
| fs recognizance, the pariſh-officers declared they were 

ſatisfied, and the recogmzance was diſcharged, . 
THE pariſh-officers afterwards deſired Smith to give the 

pariſh ſecurity, according to his promiſe ; but he refuſes ſo 

to do, and offers only to pay the charge 'of the woman's 
lying- in; pretending, that he intended to have ſent the 
child to the Foundling Hoſpital, but that the woman would 
not out with it: and the child is now chargeable to the 
par inf. " 
AFTER. Smith's refuſal. to give ſecurity, the pariſh- 
officers cauſed the man to be again taken up, by a warrant 
from a juſtice of the peace for the county of Hertford, who 
bound him over to appear at the laſt Michaelmas ſeſſions 
held for the faid borough ; when the pariſh-officers ap- 
plied to the court for an order; but the court refufed to enter 
into the matter, ſaying, that the man was properly diſ- 
charged at the former ſeſßons. rf an | 
| re. W HETHER the putative father is thereby legally diſ- 
| charged? and if ſo, Whether Smith is not liable? and if 
he is, What method the pariſh muſt take to be reimburſed 
all charges, and have ſecurity for the future ? ; 

Bominus Rex Nor, UPon an order of baſtardy, the defendant appealed 

2. Tenant. tothe ſeſſions; where, upon a full hearing, he was diſcharged. 

Afterwards the ſame juſtices make a new order upon 1 
n 
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And Lee moved to quaſh it, the defendant being by the 
former order of ſeſſions abſolutely diſcharged, I. Ven, 59, 
Cro. Car. 350. And of that opinion was the court, and 
quaſhed the laſt order, Strange, 716. Mich. 13. Geo, 
ArTER defendant is diſcharged at ſeſſions, a new order of 
baſtardy cannot be made, L. Raym. 1422. 
NoTE,SEVERAL were indicted for a conſpiracy, in giving 
2 man money to marry a poor helpleſs woman, who was an 
inhabitant of the pariſh of B. and incapable of marriage, on 
purpoſe to gain a ſettlement for her in the pariſh of A. where 
the man was ſettled. But upon a motion to quaih the 
indictment, judgment was given for the defendant, becauſe 
it was not averred, that ſhe was laſt legally ſettled in B. but 
only that ſhe was an inhabitant there. 8. Mod. 320, 321. 
Mich. 11. Geo. 1725. The King v. Edwards et Al. 
THERE can be no doubt but that all kinds of inferior 
crimes of a public nature, as all diſturbances of the peace, 
and all other miſdemeanors of a publicly evil example, 


g 
- 


ith againſt the common law, may be indicted. 2. Hawk. P. C. 
l 210. cap. 25. ſect. 4. 

the 

pon THOUGH it is not ſtated, I ſuppoſe Thomas Warford 


was adjudged by two juſtices to be the reputed father of the 
baſtard child in due manner, and that upon ſuch adjudi- 
cation the warrant iſſued upon which Warford was appre- 
hended, and bound over to the ſeſſions; and that Warford 
accordingly appeared at the ſeſſions, and was there diſcharged, 
and the recognizance was alſo diſcharged. If fo, I am of 
opinion, that Warford was thereby abſolutely diſcharged as 
to the baſtard child, and that the apprehending him the 
ſecond time for the ſame fact was wrong, and that the 
ſecond ſeſſions did right not to enter into tue matter again. 


14 The pariſh-officers cught to have had the ſecurity from 
nter Smith before Warford was diſcharged, and it was their folly 
di- to take Smith's word, and for ſuch folly they ought to 
dic. indemnify the pariſh. —It is doubtful, Whether Smith can 
7 be compelled to perform his agreement. I think, that the 
Irfed pariſh-officers cannot maintain anaCtion at law againſt him : 
; and I alſo think, that the court of king's bench will not 
aled 8 b 5 

ged. grant an information againſt Smith for this meaſure as a 


deceit 


Anſwer. 
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deceit and fraud. The only probable - remedy is by an | n 


information in a court of equity by the pariſh-officers. in | | 


the name of the Attorney General v. Smith, for a ſpe- 
cific performance of his agreement to indemnify the pariſh, 
But the pariſh are to conſider, whether they will try this 
method, as it may be expenſive, and the ſucceſs doubtful, 
However, it will be much more prudent for mr. Smith to 
perform his agreement than to defend ſuch a ſuit, though 
at laſt he ſhould get the better, as it will put him to a great 
expence, and a good deal of trouble; and it is likely he will 
perform it rather than have ſuch a ſuit, 


Lincoln's Inn 
0a. 25, 17 50. ; Ls me 
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WHETHER the Rectory of Somerſham cum Colne & 

Pidleigh annexed to the Regius Prefeſſorfaip of Di- 
vinity by act of parliament anno 10. An. Regina, is to 
be deemed beneficium ecclefiaſticum f 


EXTRACT of ths Corr. STATUTE, Cap. 28. 


« 9UOD i vel duo beneficia vel unum beneficium ha- 


« beat cum prebendd, vel duas præbendas, vel duas promo- 
« tiones ecelgſigſticas cujuſcungue ſummæ vel unum ſolum be- 
te neficium, præbendam, vel ullam aliam dignitatem ſive pro- 
&« motionem ecclefiaſticam, que ſummam ſupra demonſtratam 
« ſuperat (ſil triginta libratam juxta ratam libri primorum 
« fruftuum & decimarum vel ſubſidiorum); poſt annum 
gu, pacificam paſſeſſionem ej uſdem adeptus fue rit, aut per 
« eum ſteterit quo minus adipiſci potuerit, omni dolo ceſſante, 
te completum, = ſuo in ditto collegio cedat, fodalittumque 


&« ſunm cum omnibus fructibus & commodis ad idem ſpectan- 
« tibus amittat. 


WHETHER by the above ſtatute the fellowſhip of A. B. 
who is Regius Profeſjor of Divinity, as ſuch rector of Somer- 


over rector of Burrough Green, value 181. 10s. is there- 
by vacated ? | 


THE act of parliament having abſolutely annexed and 
united the rectory of Somerſham, with all its members, &c, 
to the Profeſſorſhip of Divinity in Cambridge, and made it 
part of the revenues thereof, and having veſted the Pro- 
feſſor therein as legal incumbent by virtue of his office, 
without any of the forms neceſſary to acquire legal poſ- 
ſeſſion of eccleſiaſtical benefices; and having declared that 
1t may be held with any other eccleſiaſtical benefice with- 
out any licence or diſpenſation, and that it ſhall become 


. void 


tutes of a college, ſo as to vacate a fellowſhip to which the profeſſor is 


ſham, value 401. 48. 7d. in the king's books, and more- 


t. Quaxe, 


A rectoty ratet 
at the yearly va- 
lue of 4ol. ard 
upward3 in the 
king's books, 
being annexed 
by act of par- 
liateꝛent to a pro- 
leſſoiſhip of di- 
vinity in Came 
bridge. — The 
ſeveral Oy IN 
ons of Dr. Lx a, 
Mr. WII sa 
HAM, and Sir 
Duptzxy Rr 
br, Whether 
ſuch rectory is 
to be deemed . 
neficzum ecclefs- 
afiicum within 
the private ſta- 
intitled ? 


2. Quære. 8 


To 1ſt Quere, 
Dr Let's Or- 


N1oxN thereonmn. 


To zd Quzre, 
Dr. Let's Or- 


SIoR thereon. 
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void with the Profeſſorſhip without a ſpecial reſignation 


thereof; I am of opinion, it is to be conſidered as part of 
the Profeſſorſhip, and is not to be deemed beneſicium eccle- 


ſiaſticum. 


IF the rectory of Somerſham is not to be deemed an 
eccleſiaſtical benefice, (and in my opinion it is not) then 
A. B. has only one benefice, dignity, or promotion eccle- 
ſiaſtical; and that one being in value under the ſum limited 
in the college ſtatute for vacating a fellowſtup, viz. under 
301. in the king's book, I am of opinion his fellowſhip is 


not vacated by this ſtatute. 


To 1ft Quzre, 
Nr. Wir RAA 
22 Orix1- 
en thereon ; 


March g, 1749. GEO. LEE. 


I THINK that this rectory of Somerſham cum Colne 
& Pidleigh annexed to the Regius Profeſſorſhip of Divinity 
by act of parliament of the roth Anne, is to be looked 
upon as beneficium eccleſtaſticum; for it is {till a rectory, and 
the rector is obliged to perform all parochial duties in this 
church, either by himſelf or his curate, though he is not 
inſtituted and induced, but comes into the poſſeſſion of the 
living as annexed to this office of Profeſſor. Beſides, the 
act abovementioned declares, that the aforeſaid rectories 
(of which Somerſham is one) ſhall be held and enjoyed by 
the Profeſſors with any one other eccleſiaſtical benefice, 
without any licence or diſpenſation; which ſeems to me 
to be a clear indication that the Legiſlature conſidered theſe 
Rvings as eccleſiaſtical benefices, and that they were in- 


compatible with any other eccleſiaſtical benefices, and there - 
fore this ſalvs is added. 


Turs queſtion will depend upon the conſtruction of this 
college ſtatute, and of the act of parliament abovemen- 
tioned; and I think, that the intent of the college ſtatute 


was, that as this was an eleemoſynary foundation, it was the 


intent 
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intent of the founder that there ſhould be as quick a ſuc- 1 
ceſion of fellows as might be to participate of his bounty; I 
and therefore the founder by his ſtatutes provides, that F 
where any of the fellows ſhould be reaſonably provided for } 
by two benefices of any value, or by one of above 30l. per 
ann. in the king's books, that then his fellowſhip ſhould : 
become void, in order to make wav for other more proper 
objects of his bounty and charity. Upon this principle 
As I think that theſe livings are properly faid to be bene- 
ficia ecclefiaftica within the college ſtatute, fo I think that 
A. B. by accepting of this office of Regius Profeſſor, and 
thereby implicitly accepting of this benefice as annexed to 
it by the act of parliament, may be properly faid to have 
this benefice within the meaning of this ſtatute ; which be- 
ing of the yearly value of 301. and upwards, will, I think, 
vacate his fellowſhip ; for he has thereby obtained ſuch an 
ample proviſion as will not, I think, be tenable with, but 
will vacate his fellowſhip. 
Lincoln s- Inn, R. WILBRAHAM, 

March 21, 1749. 


. 


IT is plain, from the letters patents and act of parliament, To iſt Quare, 
that the nature of this benefice was not intended to be altered Mr. ATvos- 
by either; and though the manner in which that rectory was — 8 © Od 
to be filled is changed, yet the Regius Profeſſor was to be in- O thereon; 
cumbent of it as an eccleſiaſtical benefice, and perform the 

ame ſpiritual duties as former incumbents were ſubject to: 

and I think it is beneficium eccleſiaſticum ſtill to all in- 

tents. : 


p F . EIT i: eee oof 


I am of opinion, the fellowſhip is vacated at the end AS alſo to 24 
of the year by force of this college ſtatute. Quere. 


24th March, 1749. D, RYDER. 
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TOHN COLLINGS by his will gives and bequeaths to 

his t vo dauguters Eleanor and Charity Collings 30ol. 
a- piece, to be put out at intereſt by his truſtees and ex:- 
eutors in truſt, and the intereſt thereof to be applied for 
their maintenance and education until their reſpective ages 
of twenty- one years, when the ſaid legacies of 3ool. a- 
piece were payable. f | 

Ha gives and bequeaths alſo 1 50l. which was given him 
by his fataer's will, and payable to him and his aſſigns within 
one year after the death of his father's wife (who is til! 
living), to his two ſons and two daughters, to be equally 
divided. 

HE gives to his fon Richard Collings a ſilver tankard, 
and to his fon John a ſilver dich and two ſilver falts ; and 
all the remainder of his plate to his two ſons and two 
daughters; and all the reſt of his goods and chattels to his 
brother Richard Collings, Sarah his wife, Philip Perring, 
and William Bredall, whom he conſtitutes executors in truſt 
to and for his two ſons Richard and John, until they ſhall 
attain their reſpeQtve ages of twenty-one years; and then 
they, the tvo ſons, to 2 joint executors. And, laſtly, he 
wills, that in cafe any or either of his four children ſhould 
happen to die before the attaining the age of twenty-one 
yrs, ihe ihare of ſuca to go to the ſurvivors, ſhare and 
{hare alike. | ; 

By a codicil to his will, he adds, that in cafe all his chil- 
dren ſhzll happen to die before the attaining the age of 
twenty-one, years, taen he gives and bequeaths all his goo 
and chattels, real and perſonal eſtate whatſoever, except 
the l-gactes given in and by the ſaid will, unto his brother 
Richard Callings, his executors, adminiſtrators and aſſigns ; 
and then makes and conſtitutes him whole and ſole executor 
of his laſt will and teſtament. | 297, 19 

Trae will was proved ſhortly after the teſtator's death by 
the four execurors in truſt, A copy af it is herewith. ſent. 

The two daughters, and Richard, one of the teſtator's ſons, 
di-d inteſtate, without either attaining the age of twenty- 
one years, in the life-time of Richard Collings (brother ef 
the reitatcs), who died about three or four months ago. 
John 
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ohn Collings, the laſt ſurviving of the teſtator's children, 
Wurvived his uncle Richard Collings about three months, 
ad is now alſo deceaſed, aged about eight years. 

= Ricard COLLINGS, brother of the teſtator, e, 
will made Sarah Collings his wife executrix and reſiduary 
egatee, A copy of his will is herewith ſent. 

Tux legacy of 1501. given to the teſtator John Col- 
ings by his father's will, is not yet payable, the father's 
i - fi being living. 

Is Sarah Collings, the executrix and reſiduary legatee of 
Richard Collings, dying in the life-time of one of the 
eſtator's children, intitled to any of teſtator's effects by 
irtue of the codicil, or otherwiſe ? or, Is the legacy given 
o Richard Collings, his executors, adminiſtrators and aſ- 
ns, a lapſed legacy? or, Ought Richard Collings, in his 
oon will, to have bequeathed particularly his intereſt in his 
Wbrother's effects, in caſe of the ſurviving child's death 
Whbefore twenty-one years of age? 

IF the executrix and reſiduary legatee of Richard Col- 
Wings be intitled to any of the effects of the teſtator John 
WCollings, is ſhe not to all and every of the legacies given 
Win the will to all and every of the teſtator's four children, 
nd particularly to the 1501. given to teſtator by his 
on father's will, though the time of payment be not yet 
come, the widow being ſtill living? or, To what legacy, 
Wor parts thereof, is ſhe not intitled ? and, Will the execu- 
rix's omiſſion of proving her huſband's will before the death 
ef the ſurviving child leſſen her intereſt, or alter the caſe ? 
May the executors in truſt of John Collings be obliged 
to exhibit an inventory and account in the eccleſiaſtical 
court, and be compelled there to pay the balance in their 
hands to ſuch repreſentative of John Collings as ſhall have 


hil- a right thereto ? or, Muſt the ſuit be in chancery ? and, Will 
: Of they be obliged to pay intereſt for any or either of the money- 
05 legacies given to any or either of the children for any longer 
bY time than they really put the ſame qut, and made intereſt 
the 


thereof? and, If the intereſt made be not ſufficient for the 
children's maintenance, muſt not the reſt be taken out of 
the ſtock ? and, Hath the eccleſiaſtical judge a power of al- 
lowing for the maintenance, and to aſcertain the ſame ? 


ſent. BW 1 AM of opinion, that Sarah Collings is entitled to 
ſons, what was given by John's codicil to his brother Richard 
95 Collings, the ſame not being lapſed, notwithſtanding 


Richard died before his nephew John Collings, and there 
Was 


95 


t. Quære. 


2, Quzre; 


3. Quere. 


t. Anſwer. 


2. Anſwer, 


3- Anſwer. 
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was no neceſſity for Richard to particularize his bfother's 
effeRs in his will. | | 

Bur the great doubt is, What paſſes to Richard Col- 
lings by John's codicil? becauſe the exception of all the 
legacies ſeems to be contradictory to the gift. And I doubt gem 


this wiil want a judicial determination; for it is ſo uncer- and 
tain, that the court muſt poſitively decide it. And for this Ric 
purpoſe taere ſeems to be only two probable ways; either a 
by explaining the exception to extend to legacies veſted 2 
which did not depend upon the contingency of the chil- to 


dren's dying before twenty-one; or elſe to conſtrue this N 
bequeſt by this codicil to mean only the reſidue of the 
eſtate, unleſs the exception is totally repugnant and void. 
The firſt explanation of the exception ſeems to be the a 
moſt probable ; but, as I faid before, it is one of thoſe * 
cafes that cannot be aſcertained without a judicial determi- chi 
nation. As to the 150 l. I think it was a veſted legacy in tw 
the children, and does not go to mrs. Collings ; but it is rea 
proper to make a point of it. Mrs. Collings's omiſſion to 10 
prove the will in her nephew's life-time is immaterial. the 
Coup Ar juſtice cannot be done in the eccleſiaſtical his 
court, and therefore it is better to fave expences of that 
court, and go on the whole caſe into chancery, fave pro- 
bates and adminiſtrations muſt be granted in the eccleſi- 
aſtical court. No intereſt is to be paid but what was 
made. Maintenance muſt not exceed intereſt. . tir 
Nors, IF all parties intereſted can agree” amongſt 
themſelves, they may do it (if of age) without a decree. 


11th May, 1744  N. FAZAKERLEY. MW = 


JOHN COLLINGS by his will gives 3001. a- piece cl 

to his two daughters, Eleanor and Charity, payable at their al 

_ reſpective ages of twenty-one; in the mean time the money 0 
to be put out at intereſt for their maintenance and educa- 

tion till twenty- one. | ( 

- 
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He gives alſo 1 50 l. a legacy given him by his father's 
will, payable one year after his father's widow's death, to 
his four children, equally to be divided. 

He gives to his ſon Richard Collings a ſilver tankard, 
to his fon john a ſilver diſh and two ſilver ſalts, and the 
remainder of his plate to his two ſons and two daughters, 
and all the reſt of his goods and chattels to his brother 
Richard Collings, Sarah his wife, Philip Perring and Wil- 
liam Bredall, whom he conſtitutes executors in truſt to 
and for his two ſons Richard and Fohn, until they ſhall at- 
tain their ages of twenty-one years, and then the two ſons 
to be joint executors: and laſtly he wills, that in caſe any 


or either of his four children ſhould happen to die before 


the attaining the age of twenty-one, the ſhare of ſuch 6 
my effetts 4 nl have belonged to. him, her, 7 1152 % 
dying, if he, ſhe, or they had obtained the age of twenty-one, 

all be equally divided among ft the ſurvivors of them, ſhare 
and ſhare alike. | 

By a codicil to his will he adds, that in caſe all his 
children ſhall happen to die before they attain the age of 
twenty-one, then he bequeaths all his goods and chattels, 
real and perſonal eſtate whatſoever, except the legacies 
given in and by the ſaid will unto his brother Richard 
Collings, his executors, admini/trators and aſſigns; and 
then makes and conſtitutes him whole and ſole executor of 
his laſt will and teſtament. 

Tus will was, ſhortly after teſtator's death, which 
happened in January 1739, proved by the four executors 


in truſt; and the effects, according to the will, as ſoon 


8 . 
as conveniently could be, were ſold and turned into money, 


in the whole amounting to about 1400 l. which was at 
times put out at intereſt. The teftator did not die poſ- 
ſeſſed of any lands. | 
ELEANnoR, Charity, and Richard, three of teſtator's 
children, died inteſtate ; Eleanor in March 1741, aged 
about fifteen years; Charity in April 1742, aged about 
twelve; Richard in March 1742, aged about 7; all three 


in the life-time of Richard Collings, their uncle, who alſo. 


died in October 1743- John Collings, the lait ſurviving 
child of teſtator, ſurvived his ſaid uncle about five months, 
_ died 22d of March 1743, about ſeven years and a half 

Joann CoLLins, the teſtator, and his brother Richard 
Collings always lived in great friendthip, and they had 
a real regard, love, and affection for each other. They 

Vol. I. H had 
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one only child. 
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had a fifter of the balf-blood, a N of their father 
by a ſecond wife, between whom and them there was no 
good harmony or regard, but an outward appearance only; WW 
the brothers imagining that her mother had ſo much in- 
fluence over the father as to prevail with him to leave the 
greateſt part of his ſubſtance to her daughter, which prov- 
ed too true; for by his will he gave her 10001. and 500l. 
more at the birth of her firſt child, and the greater part V 
of the remainder of his effects, which was as much more titlec 
probably, to her, after her mother's death; whereas he of k 
gave his two ſons by his will but 2001. each, and 1501, huſt 
more to his ſon John, payable twelve months after the not! 
death of his the father's wife; though he never had in his hübie 
life-time advanced or made any proviſion for either of his laſt | 
ſons, they being maintained and taken care of at the ex- in h. 
pence of their grandfather, their mother's father. the « 
PrrLieea CoLLINGs, the ſiſter of the half-blood of time 
teſtator, was the only next of kin to John Collings, 
the teſtator's ſurviving child: ſhe was married about three 
or four years ago, and died about two years ſince, leaving 


Ricyary Col IIx GS, teſtator's brother, by his wil 
made Sarah Collings, his wife, executrix and refiduary 
legatee. , 

Is Sarah Collings, the executrix and reſiduary legatee 


of Richard Collings, who died in the life-time of one f I 
teſtator's children, entitled by virtue of the codicil, q tion 
otherwiſe, to any and what part of teſtator's effects? and, 4 
How far and to what part of teſtator's legacies will a court * 
of equity probably conſtrue the exception in the codici eſta 
mentioned, viz. except the legacies given in and by the ſaid li the 
will, to extend, ſeeing there are no legacies given by the orf 
will to any perſon belides the children, faving only a gui- o 
nea a-piece to Richard Collings the brother and his wife, J 
_— ſhillings a-piece to his man and maid ſervant, and fat! 
two ſhillings and ſixpence and a pair of gloves to each of Wil ſets 
his bearers? tos 
I AM of opinion, the bequeſt, in the codicil to the i ©” 
brother, in caſe all the children ſhould die under twenty 8 
0 


one, being apparently intended to ſupply the caſe he hal 

not particularly provided for in his will, when he had taken I ber 

care of the caſe of any of them dying under twenty-one, W 
. does 


oY 


REQUEST. 


hoes extend to all the legacies given to the children pay- 
able at twenty-one, and to no other; and therefore does not 
Include either the 1501. given to them payable one year 


Ie | 

7 my ſpecific or pecuniary legacies given to other perſons. 
. . 8 | | 
rt Was Philippa, the teſtator's ſiſter of the half-blood, en- 


titled to all or any and what part of teitator's effects, as next 
of kin of the ſurviving child? If fo, is her child or her 
huſband now entitled to her ſhare, ſhe being dead ? May 
not her repteſentative oblige the teſtator's executors to ex- 
hibit an inventory and account of the effects in the eccle- 
ſiaſtical court, and there compel them to pay the balance 
in band, or ought it to be done in chancery? Muſt not 
the executors inſert in the inventory the ſums made from 
time to time for intereſt of teſtator's money; and how 
much a year may it be adviſeable to charge for maintenance, 
cloaths, ſchooling, &c. of the children, and for their fune- 
rals, &c.? The children, ſo long as they lived after teſta- 
tor's death, were maintained by Richard Collings and 
Sarah Collings, their uncle and aunt, who had the cuſto- 
dy and management of all teſtator's money and effects 
after his death. 


tion to her, is intitled to a diſtributive ſhare of the plate 
and legacy of 1501. and the ſurplus intereſt of the whole 
eſtate, till the laſt died, beyond maintenance, as one of 
ache next of kin to ſuch the infant children, but to no ſhare 
th: of any other part of the eſtate; and he may, if aſſets of 
ir, John Collings is diſputed, bring a bill for an account and 
and latisfaction for it out of the aſſets; but an admiſſion of aſ- 
i {ets by the repreſentatives of John Collings will make it 
unneceſſary to ſet forth an inventory in chancery, or even 
any certain demand for maintenance, as the whole reſi- 
duum belongs to mrs. Collings, Richard's executrix. 


vil 

ny 

tee , 

of I AM of opinion, Philippa's huſband, taking adminiſtra- 
of 

nd, 

urt 

ci} 


However, it may not be improper to ſtate, that ſhe and 


ticular ſum, unleſs the ſums expended were equal to the 


the 

tf 

had ä = . .* 

ren ber huſband did maintain the infants, but not at what par- 
e, 

loes | H 2 2 intereſt 


after his father's widow's death, nor to the plate, nor to 


Anſwer. 


92 


100 BEQUEST. 


intereſt of all that belonged to them if they had attains 
"twenty-one. | 


THe teſtator, about three weeks before his death, ſent 
for mr. Philip Perring, one of his executors in truſt, an 
acquainted him with his will, and delivered it to him to 

"op | read; which when ſaid mr. Perring had done, he atſke( 
bf teſtator to whom he deſigned his effects ſhould go in cat 
| his four children ſhould all die under age? To which he an. 
ſwered, «© To be ſure, to his brother Richard Collings, his 
executors,” &. To which mr. Perring replied, that he 
doubted whether his, teſtator's, ſiſter-in-law might not 
come in for a ſhare, in cafe of the children's death under 
age. The teſtatof immediately ſent for his attorney, mi. 
- Warne, to alter his will, and cut off and prevent his ſiſtet 
of the half-blood from having any manner of ſhare of his 
effects; and thereupon the attorney drew the codicil t 
the faid will. The attorney and mr. Perring were both 
- preſent together when teſtator gave inſtructions for an 
executed the codicil, and each of them ' remembers the 

other to be preſent at the ſame time. es 
1 Quare. WILL che parole evidence of mr. Warne and mr. Per. 
ring, who were both prefent together when the teftt- 
tor gave directions for making the codicil, and "executed 
the fame, and who will depoſe what is contained in the 
certificates, and that they well remember each other to be 
preſent at the ſame time with teſtator, be ſufficient prod 
in law and equity to make the teſtator's intentions plaig- 
appear, that it was his will and meaning, in cak 
his four children ſhould die before their ages of twenty-one 
years, that then his brother Richard Collings, his execu- 
tors | adminiſtrators and aſſigns, ſhould have his whale 
ſubſtance, and that Philippa, his ſiſter of the half-blood, 

ſhould not have any ſhare or part thereof? 

4 Qezre. . Ix Sarah Collings be entitled to any of the teſtator\ 
effects, and the parole evidence of mr. Warne. and m. 
Perring be cf any benefit or advantage to her, what flep 
* mult the take in order to examine and perpetuate the ev 
dence of mr. Warne and mr. Perring? Muſt it be done by 
a bill in chahcery againſt the huſband and child of the hal- 
* , blood ſiſter deceaſed, or which of them? or, May it be 
done by proving the will per teſles in due form of law it 


the eccleſiaſtical court? Is it not adviſeable for | Sari 
Collings to begin a ſuit forthwith, leſt either mr, Wart 
ot mr. Perring, or both, ſhould die before a judicial exam 
5 natiol 
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ation can be brought to paſs? or, What other method 
an be taken by her for her benefit and advantage? 


THE parole evidence cannot, I conceive, be made uſe of. Anſwer to the 
he proper method for relief to be taken by mrs. Collings — 

s by bill in equity againſt the two other ſurviving execu- 

ors of John Collings, and againſt the legal repreſentatives -. 

and child of Philippa, and whoever has poſſeſſed the eſtate 


ff John Collings. 
Dec. 16, 1749. D. RYDER, 
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THE death of Richard Collings in the life-time of John Anſwer to the 
his nephew makes no difference in the caſe.—I think, * 
Sarah the executrix of Richard Collings is intitled to all the 

teſtator's eſtate, excepting the legacies. Under the excep- 

tion of the legacies, I am afraid the children's legacies are 

included, ſince no diſtinction is made by the codicil, and 

the expreſſion is general, and the other legacies are but trifles, 

do not think the teſtator really meant it, but deſigned the 

whole eſtate (excepting the legacies to other legatees than the 

children) ſhould, in caſe of their death before twenty-one, 

go to his brother R. C.: byt the expreſſion in the codicil 

does not anſwer this deſign; and I am apprehenſive, the 

verbal declaration of the teſtator cannot be admitted as evi- 

dence to explain the words of the will; but it is proper to 

make the experiment,---If theſe legacies fall within the 

exception, and go to the repreſentatives of the deceaſed 

children, who died, as I ſuppoſe, inteſtate; Philippa, the aunt 

by the half-blood, if the ſole next of kin to theſe children, 

would, as ſhe ſurvived them, be entitled to the fame under 

the ſtatute of diſtributions, and her huſband ſurviving her, 
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BY and being entitled to, and taking adminiſtration to her will, 
1 be entitled in her right to thoſe legacies, and the admini- 
4 ſtrators of the deceaſed children will be truſtees for him; 
WF 2nd there muſt be adminiſtration taken out to the children, 
e in order to have a legal repreſentation to them. The moſt + 


H 3 eligibllle 


BEQUEST. 
eligible method is the defenſive part, to let Philippa's buf, 
band bring a bill. If he does not think fit to do it, and 
mrs. Sarah Collings, the widow, is ſorced to bring her bill 
it muſt be againſt the ſurviving executors for an account, 
and to be paid what ſhe, as her huſband's executrix, is en- 
titled to under his brother's codicil and will; and to have 
the queſtion touching the children's legacies determined by 
the court; and there muſt be proper repreſentatives of the 
children and Philippa's huſband made parties.---No par- 
ticular ſum can be charged for maintenance, but only x 
general allowance craved for maintenance, which muſt be 
ſettled by the maſter afterwards.---If the ſurviving executor 
and truſtees would bring their bill againſt all parties, to hays 
their account of the eſtate ſettled, and the eſtate applied ac- 
cording to the will and codicil, it would be the moſt favour · 
able method for mrs. Collings.---Whether in the event ſhy 
is plaintiff or defendant, ſhe muſt ſtate her caſe properly, 
and ſupport it by the evidence of her witneſſes. 


Fanuary 29th, 1749, JOHN BROWNE, 


* 


veth May, ERNEST BARNERD, eſq. makes his will, and thereby 
1750. confirms the ſettlement by him made on the marriage 
A teſtator be- of his wife. 8 

queathing ne Ax thereby gives to his father and mother, Diedderick 
| 12 and Margaretta Barnerd, the intereſt and dividend of three 
residue of his hundred pounds bank annuities of the year 1745, to be 
perſonal eſtate received by them during the time of their natural lives and 
to his wife, to of the ſurvivor; and after the deceaſe of the longer liver 
— a of them, the teſtator gives the faid three hundred pound 
dowhood: and anhuities to his brother Diedderick Barnerd. 

after her deceaſe | 
er marriage, in caſe ſhe ſhall have no child by him, he gives the ſame to be equally divided 
between his wife's brothers who ſhould be living at the time of her death. Teſtator dia, 
without leaving any child by his wife; and there are living at his death fix brothers of the 
wiſe, five of whom are infants. Mr. Muzzar's Or ix iox, by what means the principal 
of the teftator's perſonal eſtate may be ſecured for the benefit of the brothers, and in what 
_ the produce of it would be diſpoſed of, after the widow's ſecond marriage, duritt 
[er life, | 


a 4 - 


AND 
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AnD after giving ſeveral pecuniary legacies, he gives and 
bequeaths 17g doe of his perſonal eſtate in ae ends - 
« AND all the reſt and reſidue of my perſonal eſtate, of 
« what nature or kind ſoever, I give and bequeath to my 
« wife, to be ery oyed by her during widowhood. And 
« after her deceale or marriage, in caſe ſhe ſhall have no 
« child by me, but not otherwiſe, I give all my faid perſonal 
« eftate to be equally divided between all the brothers of 
K my ſaid wife Eleanor Barnerd, who ſhall be living at the 
« time of her death.” | 

Au nomigates and appoints his ſaid wife Eleanor Bar- 
nerd fole executor of his ſaid will, thereby revoking all 
former wills by him theretofore made. 

Tux faid teſtator ſoon afterwards dies, leaving the faid 
Eleanor Barnerd his widow and relict, who is not with 
child, 7 

Tux faid teſtator died poſſeſſed of a very conſiderable 
perſonal eſtate, conſiſting of leaſehold eſtates of the amount 
of 7001. per annum, and of conſiderable ſums of money 
in the public funds, and of the furniture of his houſe, which 
alone is computed to be of the value of 1000 l. 

Tux teſtator's widow has living fix brothers, the eldeſt 
whereof is now of age ; the other five are all infants, but 
the ſecond brother is near of age. 

Tus teſtator's widow, as it is apprehended, is fallen inte 
bad hands, and is very likely (as it is apprehended by her 
family) to ſquander away and waſte the eſtate of her ſaid 
late huſband : to prevent which, the family would, if ad- 
viſeable, and it can be done, file a bill in equity, in the 
name of the elder brother, on behalf of himſelf and his in- 
fant brothers, againſt the teſtator's widow, for an account 
and diſcovery of the perſondl eſtate and effects of her faid 

.teſtator, and that the ſame may be ſecured, and the deeds, 
writings, and other ſecurities concerning the ſame may be 
depoſited with one of the maſters of the court of chancery, 
for the benefit of ſuch of them as may eventually be intitled 
thereto, in caſe of the death or marriage of the teftator's 
widow, But as the fame is bequeathed only to ſuch of the 
brothers of the teſtator's widow who ſhould be living at the 
time of her death, it is doubted whether ſuch bill can at 
preſent be brought, as it cannot be known which of the 
brothers, or whether any of them, may ſurvive the teſtator's 


widow : and it is doubted alſo, if the widow ſhould marr ** 


whether the legacy to the brothers would take effect till 
her death, it being expreſly limited to be divided 
H 4 
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An eſtate du- 
yante viduitate 
is an eſtate for 


fe, and cannot 


determine with- 
out her own 
ad. 
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all the brothers who ſhould be living at her death, though his 
intention by the rſt part of this clauſe ſeems to bequeath it to 
his wife during widowhood only. Therefore, Whether, not- 
withſtanding the ſaid perſonal eſtate is given to be equally 
divided between all the brothers of the ſaid Eleanor Bar- 
nerd who ſhall be living at the time of her death only, 
the elder brother may not, in behalf of himſelf and his 
younger brothers, file a bill in chancery againſt the teſ- 
tator's widow, and thereby pray an account and diſcovery 
of the ſaid teſtator's perſonal eſtate and effects; and that 
the ſame may be ſecured, and the deeds, writings, and other 
ſecurities relating thereto brought before a maſter, for the 
benefit of the parties who may be intitled thereto? and, 
What is the beſt methcd for the family to take to prevent 
the teſtator's widow from waſting and embezzling the 
faid eſtate and effects? and, Whether the deviſe to the 
brothers will not take effect upon her marriage as well as 
F the inaccurate penning of that 
clauſe? © <p 


- UPON a. bill brought by all the brothers, the court will 
decree an account, and ſecure the principal of the whole 
reſidue of the perſonal eſtate for the fake of the limitation over, 
though upon a contingency ; and will alſo give directions 
for preſerying all the deeds. —T think the intereſt and pro- 
duce is deviſed to the wife only during her widowhood, 
and the limitation over muſt take effect upon her ſecond 
marriage. But whether the profits ſhould accumulate for 
ſuch brothers as ſhould ſurvive her, or go. to thoſe living at 
the time of her marriage, may be a queſtion, But 1 in- 
cline to think they muſt accumulate, though it ariſe from 
2 blunder in the penning ; for, to be fure, he means to give 
it to thoſe who ſhould be alive when her intereſt deter- 
-- 5th December, 1750. W. A. 
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CHAPE L. 


B. now is, and for fifty years paſt hath been vicar of 
A. the pariſh-church of C. to which church there is a 


chapel belonging; but whether it be a chapel of eaſe, or 


annexed, and whether he or any of his predeceſſors were 
inducted to the faid chapel, does not appear; but a report 
only goes that it is a chapel of eaſe, without certainty or 
proof thereof, except a bare ſuggeſtion. 

Tux pariſh and Oy are divided into four diſtricts 
(two whereof lie in the faid chapelry), and wardens are 
appointed, one for each diſtrict, who act jointly (and not 
ſeparately) both for church and chapel; the inhabitants of 
both which bearing equal rates and proportions towards 
church and poor, they of the pariſh diſtrict contributing to 
the repairs and other neceſſaries of the chapel, and the re- 
lief of the poor there, in like manner as the inhabitants of 
the chapelry do towards the pariſh-church and their poor, 
and having equal right to make uſe of both church and 
chapel to hear divine ſervice at, without any difference or 
diſtinction ; and all this for time immemorial. His -prede- 
eeſſors, time out of mind, officiated every Sunday in the 
ſaid chapel as well as pariſh-church, and performed all reli- 

ious duties therein except burying ; and the preſent vicar 
a0 the ſame until about fourteen years ago, when he diſ- 
continued it, pretending it is a chapel of eaſe, and not 
obliged by law ſo to do; ſince which time they have been 
deſtitute of divine ſervice in the faid chapel; and notwith- 
ſtanding his not officiating, he has been yearly paid and 
received all the vicarial tythes within the faid chapelry, 
and ſtill continues to receive the fame. He is paid his hire, 
but does not perform the ſervice. 

WHETHER, on the facts aforeſaid, the inhabitants of the 
laid chapelry can, with proſpect of ſucceſs, commence a law- 
ſuit againſt him in the ſpiritual court for his neglect of duty 
aforeſaid? or, What remedy may they have to oblige him 


to officiate therein? and, if no ſuch action will lie againſt 


him, Whether he is not reſponſible at law for the tythes 


and profits received by him in the chapelry ſince his diſ- 
continuance of officiating there ? | 


I HAVE 


the pariſhioners 


Casn. 
A vicar of a 
pariſh-church, 
to which there 


is a Chapel be- 


longing, where 
divine ſervice 
had been con- 
ſtantly per- 
formed, diſcons 
tinues to offi- 
ciate at the 
chapel.— Dr. a 
STRAHAN'S 


Orinion of 


the mode of re- 
dreſs to which 


may have re- 
courſe, 
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Aniwer, I HAVE conſidered the above written Caſe, and am of 
5 opinion, that ſince it can be proved that divine ſervice hath 
been performed every Sunday in the church as well as the 
chapel for time out of mind, till the preſent vicar thought 
fit to diſcontinne it ſome years ago, he may be proſecuted 
in the ſpiritual court for neglect of duty in that particular, 


and may be obliged to officiate every Sunday in the chapel, 


as all his predeceſſors have done before him. 


Dactors Commons, | a; 
Feb. 27, 1733-4. WILL. STRAHAN. 


A perſon DURING the late civil wars, a chapel was erected in the 
—— ſide of a large pariſh, and at the Reſtoration was uſed for 
— of public ſervice, though never conſecrated ; but was ſoon diſ- 
the'dicceſe for Continued, and became ſo ruinous, that the lords of the 
ereting s cha- manor, it being built on their waſte, firſt uſed it as a barn, 
pet without the and then took it down thirty years ago. - 

ebe ged. oc Bur very lately, one of the lords and ſeveral of the in- 
theinhabitans Dabitants of the townſhip where it ſtood-propoſed to build 
of the pariſh — a new chapel, and applied to the rector of the pariſh, who 
Dr. Paut's conſented on conditions; and diſliking the petition drawn 
and Dr. tothe biſhop therein, got a new petition drawn as from the 
= ere ry " lords, himſelf, and the inhabitants; and propoſed to ſign it 
Whether the on certain conditions contained in another paper to be ſigned 
rector or inha- by the lords and inhabitants. But one of the lords, without 
b:rants may de his or any one's ſigning the paper containing the condition 
1 aud getting the rector's petition (though not ſigned by the 
— 12h a rector), got by it the biſhop's licence to erect the chape|, 
elergyman to Without any citation or monition ; and the chapel is now 


officiate; and erected againſt the rector's will, and againſt the conſents of 
in whoſe nomi- ſeven-eighths of the pariſh, in a cloſe of land belonging to 


3 | 
rep one of tne lords. | 

wor bi be? , : X 

1. Qxre. WHETHER can the biſhop, without any petition ſigned 


by the rector, and without any citation, cauſe the chapel to 
be conſecrated in the pariſh, or compel any inhabitants 
to build, or afterwards to repair it? 


THE biſhop may conſecrate a chapel (where there never 


was one. before) within his dioceſe, at the inſtance of a 
| private 


- 


CHAPEL, 


private perſon of a community; but it muſt be dne on 
condition not te prejudice the mother- church; and the 
party or parties praying ſuch conſecration ought to oblige 
themſelyes and their heirs to ſupport the fabric thereof, and to 
provide a reaſonable maintenance for the clergyman that ſhall 
officiate therein, that their chapel may not be burthenſome 
to the mother-charch, But in caſe it has formerly been a 
chapel of eaſe, and ſupplied by the rector or vicar, in ſuch 
caſe the ordinary may revive the old duty ; but not other- 
wiſe : and likewiſe thoſe that formerly repaired muſt again 
do it. 


IT is not neceſſary that any citation ſhould iſſue, or 
that the rector's hand ſhould be ſet to a petition, before 
the biſhop can conſecrate a chapel, if his conſent has 
been otherwiſe properly fignified to the biſhop. Cha- 
pels of this ſort are uſually built by voluntary contri- 
bution ; and the biſhop cannot oblige the pariſhioners ts 
build, or any others to repair it when built, ſave ſuch only 
as live within that diſtrict for whoſe uſe it was erected, and 


who oblige themſelves to repair it from time to time at 
their own coſt. 


Wnar method in law or equity ſhould the rector take 
to prevent the conſecration or uſage of ſervice at the 


chapel? or, What muſt his redreſs be if the biſhop perſiſts? 


THE rector will not be prejudiced in caſe he is to do no 
duty in this chapel, nor to loſe any dues or fees on account 
thereof, 

IF it be a new duty, and the biſhop enjoins the rector to 
perform it, he will have a juſt cauſe of appeal to the arch- 
biſhop of the province, who can redreſs him in this caſe. 


THE rector may petition the biſhop to hear his reaſons, 
why ſuch chapel ſhould not be conſecrated ; and if, upon 
hearing the whole matter, the biſhop ſhall think fit to over- 

| | rule 


Dr, Hzncxs 
MAN. 


Dr. Pur. 


„ Qare, | 


Dr. Pavr., 


4- Quere. 


\ 


CHAPEL. 


rule his reaſons, and declare that he will, notwithſtanding 
ſuch objections, proceed to canſecration, I apprehend the 
rector may appeal to the archbiſhop. 


- SHoVULD the biſhop conſecrate it, Can he licenſe any to 


preach there againſt the N will? and, Who muſt 
nominate the curate? | 


Ir the rector is not obliged to pay the curate, then he has 
no right to appoint him; but if he is to provide a curate, 
then he may nominate him. 


GENERALLY ſpeaking, the rector of the mother- 
church has the right of nominating ſuch chaplains or 


- curates as are to officiate any-where within his pariſh ; 


and no other ought to be licenſed by the biſhop. 
Cax the biſhop or his chancellor compel the rector to 


- ſubmit to the conſecration, if a ſufficient endowment be 


made to it; or nominate or licenſe a curate to it, when 
conſecrated, without the rector's conſent ? and in caſe they 
do take upon them fo to do, What rhef hath the reCtor ? 
and, In what court ? 


THE biſhop may conſecrate the chapel, and licenſe a 
curate without the rector's leave, in caſe an endowment be 
made, without prejudice to the rights of the rector. 


Doctors Commons, 


March 12, 1718, 


Neu. 12,1718. HUM. HENCHMAN, 


COMMON: 


G. PAUL. 


COMMON, 


FHERE are in the town of 4. two inclofures, formerly 
divided into three incloſures, with a road or highway 
leading between, and called by the ſeveral names of The 
Great or Further White Cloſe, and the Neareſt or Three- 
cornered White Cloſe, the ſides of which next the field are 
fenced with a wall; and the other ſides have been beyond 
the memory of man fenced with a bank and ditch. The 
ſaid cloſes, for the greater part, has been in general ſown 
with corn, anda ſmall part graſs ; and for time beyond the 
memory of man has been enjoyed as common to the ſaid 
town, in the following manner, v:z. for all inhabitants of 
antient meſſuages in the faid town of 4. to rope and ſtake 
in, or turn looſe into the ſaid cloſes, their horſes and great 
cattle, at all times when not ſown with corn (that is to ſay), 
as ſoon as corn cut till refown with corn.—But when 
there has been any part thereof graſs, as ſoon as hay was cut, 

made, and carried, the ſaid 3 pe of antient meſſuages 
\ uſed to rope and ftake or lead with halters or ropes 

their horſes and great cattle in, and feed the grais part or 
rowens of the ſaid cloſes, till the corn cut and carried, 
and then turn them at large; but ſometimes the ſaid 
inhabitants of antient meſſuages did not turn in and rope 
and ſtake till Lammas Day into the graſs part thereof, 
which they then did, whether the corn cut or not; and at 
other times they did not turn in rope or ſtake any cattle 
till the corn cut and carried, though part graſs. Alſo the 

faid inhabitants of antient meſſuages, &c. uſed to ſhack the 


faid Cloſes with hogs, as ſoon as the corn was cut and car- 


ned. 

Tux gates of theſe cloſes have generally been carried 
home by the owner of them after corn cut; but if they were 
not carried home, they were left open; ſo that the com- 
moners might enjoy their common. 

Theſe antient cloſes adjoin to the common field land of 
the ſaid town, only a road or highway leading between 
them, which is ſubject to the ſame gat of commonage and 


ſhackage with hogs ; and which field land adj oins to the field 
lands of the towns of B. and C. 


TT HESE 


The Oris tos 
of SyRJEANT 
PRIME, Whe- 
ther, from the 
continued chain 
of evidence 
ſtated in the 
following Caſe, 
the common 
there claimed is 
merely pur cauſe 
de wicinage ? 
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_ thoſe that ſowed them, except when an 
the ſheep-maſter and land-owner, when the former has fed 


8 be * * r — 


COMMON: 


Tursx antient cloſes are looked upon to have been part 
of the field land formerly, by reaſon of their being ſubject 
to the fame rights of commonage, &c. though the owner 
thereof declares, he can prove them to have been thus 
incloſed for one hundred and fifty years, and called by the 
names of the White Cloſes as aforeſaid, the names they 
now go by. 

Tae preſent owner of the faid cloſes, who has lately 
purchaſed them, and occupies them himſelf, locks up the 
gates, and inſiſts, that theſe, as antient cloſes, are not ſubje& 
to this commonage, but that it has been gained by ſuffer- 
ance ; and that if it is common, the right has not been 


exerciſed in a proper manner; and that ſuppoſing there is 


a right of common in theſe cloſes, yet the commoner can- 
2 his leading with a rope or halter his horſe, and 
i e ſame, or breaking the freehold by driving a ſtake 


downtoconfinehis horſe toany particular part oftſiat common, 
but muſt turn them in at large. He further ſays, that if there 


is any right of common, it is only right of hack; which 


being in the nature of a common of vicinage, only reſpect- 


eth the owners or occupiers of land in the {aid three ſeveral 
towns, whereas it has always been enjoyed by the inhabi- 
tants of antient meſſuages of A. as common as aforeſaid, 
Turnips have been ſown in the faid cloſes, as well as the 


common field, beyond the memory of man now living 


(though an improvement crept in but about fourſcore or 
one hundred years) ; which have 3 been enjoyed by 
ipute aroſe between 


with his ſheep the turnips of the latter; though if horſes 
ſcaped in they were ſeldom impounded ; and the reaſon why 


they were not, was, that by the 25th day of September the 


great cattle had in general taken all the feed off of the ſaid 


-antient cloſes and common field lands in A. (which being a 
- , fandy ſoil produces but little graſs. or feed) when a flock 
of between three and four hundred ſheep having a right to 


take the feed, there remained no feed for great cattle after 
that time fave the turnips ; and therefore, ſo long as the 


inhabitants of antient meſſuages, &c. could enjoy their ſaid 


common ( when not ſown with corn), they never attempted 
or deſired to feed the turnips ; and ſeldom any horſes were 


put into the ſaid antient cloſes after the ſaid 25th day of 


September, for. the reaſon aforeſaid, and no other. 
HE ſeveral witneſſes who can prove the feeding of the 


aid antient cloſes can to ſixty years and upwards, ro. 


COMMON. 


that they uſed to feed theſe antient cloſes as common in 
manner aforeſaid ; and that they were always called by the 
ſeveral names of Common, Common Shack, and Shack 
for horſes, great cattle and hogs, when not ſown with 


corn. ‚ : 
Txis year the {aid cloſes are ſown chiefly with turnips, 


and a ſmall part graſs. 


MB. THERE are other pieces of land adjoining to the 


faid field, which are wholly incloſed with a wall, and, for 
any thing that appears, has been incloſed equally as long as 
theſe cloles in diſpute, and the owners thereof never diſ- 
pute the right of feed of great cattle, or ſhack with hogs, 
when not fown wich corn. The chief reaſons for ropeing 
and taking of horſes are, firſt, that the owner might the 
more eaſter find his horſe; and, ſecondly, to prevent his 
doing any damage to the corn, if any ſown near where 
they are roped ; and if not, as the chief of the common is 
open field, without any fence againſt ſuch part as is ſown 
with corn, to prevent their ſtraying and doing any injury. 
As the common in theſe cloſes called the White Cloſes 
have been called by the ſeveral names of Common, Com- 
mon Shack, and Shack for horſes, &c. and the feed of them 
enjoyed in manner as aforeſaid for time beyond the memor 
of man (notwithſtanding their being, incloſed) ; Can or 
cannot the inhabitants of ſuch antient meſſuages ſupport 
ſuch right, notwithſtanding the fame hath been called by 
ſuch various names? or, Will or will not the ſaid right of 
common being called by ſuch different names, and parti- 
cularly Common Shack, and Shack for, great cattle and 
hogs, amount to a proof of this right being only common pur 
cauſs of vicinage ? or, Will, or. will not the gates being 
fh-0wn open, and the ſame enjoyed by the ſaid inhabitants 
of antient meſſuages as common for fo great a length of 
time, be ſufficient to diſcharge them of ſuc} a conſtruction ? 


IT is the actual exerciſe and enjoyment of the right 
claimed that muſt, in my opinion, aſcertain the nature of 
the right, and not the language commonly uſed in the 
neighbourhood ; to deſcribe which may be more or leſs 
proper, as it correſponds with the reality of the thing; 
and the continual enjoyment of a right of common in the 
incloſures mentioned, is proper evidence of an original 
nght of common there; for had it been only a right of 


Common 


111 


1. Quare, 


Anſwer, 


pe IRA, 


3. Quare. 


Anſwer. 


eſcape thither. 


with turnips), as they have not been held in ſeveralty, but 


to have been the real ; via. that the growers of turnips 
in any of the common fields of A. have generally been 
ſuffered to enjoy thoſe crops ; and if fo, it will be an un- 
promiſing attempt now to inſiſt upon the commoner's 
right to feed his cattle upon them. 


- continual uſage. is a ſtrong evidence of right on either 


- ſufficient to eſtabliſh and ſupport the cuſtom ? 


COMMON. 


common pur cauſe of vicinage or mere Hack, the in. 
cloſure would have put an end to it, whether called a right, 
or only an excuſe of treſpaſs. Beſides, the cattle were pur. 
poſely turned on to thoſe cloſes, and not merely ſuffered to 


Can the preſent owner of the ſaid antient cloſes called {the con 


White Cloſes juſtify the locking up the gates thereof the lead 


when not ſown with corn (although the ſame are ſown 


the uſage has been for the inhabitants of antient meſſuages 
for time beyond the memory of man to enjoy them as 
common, when not ſown with corn, by paſſing through 
gates and gaps made in the banks thereto ? 


Tux fact ſeems to be miſrepreſented in this Quære; i. . 
variant from if not expreſsly contrary to what, in the 
other part of the Caſe and extracts of the evidence, ſcems 


Fox to this, as to the former Quære, I anſwer, that 


_ SUPPOSING this right has been gained by ſufferance 
(which we do not believe can be proved), as there are 
old people inhabiting in the place who can remember 
them always enjoyed as common as aforeſaid, for up- 
wards.of 70 years (though they cannot be witneſſes, as 
they claim common therein), would not the enjoyment of 
them as common as aforeſaid, for ſo many years, be 


THE facts muſt be eſtabliſhed by evidence; and what 
old people know who are not admittable to give their 


| teſtimony in the diſpute, will be of no avail. But after Ty 
long and continual uſage as of right, and without any Wi js b 
or poſitive iter 

V. 


COMMON:. 123 


olive expreſs conſent, or leave aſked; or acknowledg- 
gent made; to ſuggeſt connivance or ſufferance, feems to 
ne to be unwarrantable and inſignificant + 


le the enjoyment for ſs many years as common as 4. Quate, 
corefaid, is ſufficient to ſupport the right, Can or cannot 
\ the commoner juſtify, according to the ſaid antient cuſtom, 4 
the leading with a halter or rope, and feeding in any part W 14 
of the fame cloſes called White Cloſes, when not ſown 14 
with corn ? or, Can or cannot he juſtify, according to | 1 
the faid antient cuſtom, the ropeing and ſtaking the horſes; 
ind thereby confine them to any part of the ſame; or muſt 
te turn them looſe there? | 2 | 


THE manner of taking the comnion, viz. by leading, Anfwer. | | 
faking, ropeing, muſt depend upon the uſage as well as 
be principal right, eſpecially as to ſtaking ; but an attend- 
ute upon the cattle to prevent their ſtraying, &c. &c. i 
kems to me to be juſtifiable, in conſequence of and under 1 
de general right to depaſture. | Ss 
lr he muſt turn his horſe looſe, and the downer or occu= ;. Quare, F 
fer of the faid antient cloſes ſows only part with corn, and | | 
haves the remainder , Muſt not he fence the corn 
dom the fame ? and if he does not; Will or will not the 


tommoner be anſwerable for the damage done by his horſe 
b the corn? and, Can of cannot the commoner juſtify 


<< — w— —— — OO AA — — — — — 
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according to the faid antient uſage) the feeding the fame 1 I 
* part thereof, at all times, when not Inca with .- 
dun! 8 * 
2 | | 1 
f I SEE nothing here ſtated to countenance the queſtion, Anſwer, | 
5 Whether the landholder muſt fence in his corn? for that | 
- therefore I can ſee no foundation; but if the commoner's | 
J F 
| 


attle treſpaſs; he muſt be anſwerable for it. As to feeding 
pt of theſe cloſes, when the reſidue is bond fide ſown 
vith corn or turnips, the ſtrength of the evidence ſeems to 
ne to be againſt that practice. | 


As the uſage or enjoyment of the grafs part of the faid 
atient cloſes (which is a very minute part) as common 
tas been ſo different, ſometimes after graſs cut, ſometimes 
© if and CA not till after the corn 
Vol. I. | e 


6. Quere. 


1 


7. Quere. 


ways prejudice or hurt the right of common claimed b 
the ſaid inhabitants when the ame is not ſown with . 


— . 4, 7 


ESUMOR, 
cut and carried, Will er will not it be propet to fe 


theſe ſeveral methods of enjoying this common Agia 


and ſeparately ? and, Will or will not ſuch uſage or dif; 
methods of e. the faid graſs part of the id cloſes, any 


THE right to depaſture the graſs before the cutting 
of the corn ſeems to be of ſo minute a value as not to be 
worth the expence of various pleas; eſpecially as the evi. 


| dence is likewiſe ſo flight as to the earlier claims, and a 


the general claim of common, when not ſown, ſeems to. 


me not likely to be affected by it one way or other: but 


if that right is to be inſiſted upon, it may be adviſcable to 


do it by two different pleas. 


THE owner of theſe antient cloſes called White Cloſes 
alledpes further; that theſe lands are of the nature of inheld 
lands, and that the owner thereof .can ſow them as often 
as he pleaſes; and therefore he has a right to ſow turnips, 
which he ſometimes acknowledges: is no crop with reſpect 


| to the ſheep, which from the 25th.day of September have 


a right to feed the ſaid cloſes : but at, other times he al- 
ledges that even the ſheep have no right to feed, the tur- 
nips being what he calls a ſheep ſhack and not a ſheep 
walk ; but at all events ſays that turnips are a crop, and 
not liable to be fed by the commoner's great cattle in the 
ſaid cloſes. And it is imagined the owner of theſe cloſes 
will prove by his deeds, that the faid White Cloſes are an- 
tient cloſes, and will prove that turnips has been ſown 
therein beyond the memory of any man now living (though 
the ſame is an improvement * above — or one 
hundred years); and will further prove, that cattle have 
ſometimes been pounded thereout: but, on the contrary, 
proof will be made of turnips being fed by the ſheep- 
maſter, on a quarrel with the occupier of — iy ſhew 


him he had no right to ſow turnips, and that they were no 


crops, and that the farmers uſed to turn the commoners 
cattle out of their turnips, and did not pound them, as has 
been practiſed of late years. 15 8 

NM. B. As the commontrs have no other evidence (fave 
ſeveral 61d witneſſes) to prove the ſaid right of common, 
WIII or will net the evidence of theſe people be fuf- 
ficient to eſtabliſh the faid right of common ccording 
RT. — 8 e 


COMMON, 
hefaid antient uſage (although the fame are fown with 


rnips) ? — — or will not the evidence of the occu- 
jers of the ſaid cloſes having enjoyed their turnips (except 
rh fed by the ſheep-maſter; or cattle *ſcaped in as afore- 


ſanding che right of common claimed is when they are 
wot ſown with corn? or, Will or will not ſuch feeding 
the turnips' by the ſheep be ſufficient proof that turnips 
are a crop, except only in reſpect to the ſheep, whether it 
he a ſheep walk or ſheep ſhack? ? Ft 
Urox the whole, Are you or are you not of opinion, 
tat the occupier of White Cloſes can juſtify the impound- 
ig of the ſaid commoner's cattle out of the ſaid turnips, as 
the uſage has been as well for the commoner to feed the 
fd White Cloſes when not ſown with corn, as for the 
owners of the turnips to enjoy their turnips, ever ſince tur- 
aps have been ſown, not diſturbing the commoner ? for 
by this manner of ſowing the land, the land-owner or oc- 
cupier may abſolutely keep the {heep-maſter and commoner 
out of the faid cloſes, and entirely deſtroy their rights. 


THE evidence of antient witneſſes, ſpeaking to facts 
vithin their own knowledge, ſeems very proper in caſes 
ofthis kind, and, where uniform, very ſufficient for the pur- 
poſe, As to the reſt of this Quære, it is already anſwered 
n my Anſwers to the former Qye@re:. But I chooſe to 
rpeat thus much, viz. That I ſee very little room for en- 
wuraging the commoner to diſpute the right of the land- 
bolder to the cropof turnips, all the circumſtances here ſtated, 
ad in the abſtract of the evidence, &c. duly conſidered. 


WHETHER, if che owner of White Cloſes ſhould on 
| tral eſtabliſh this to be only a right of ſhack with great 


attle when not ſown with corn, Can or cannot he ſow 


may not the commoner juſti 
— — he ene cuke?-| | quack 
IF it were only a right of ſhack, or excuſe of treſpaſs, 
et that muſt depend upon uſage for an aſcertainment when 
tut ſhack is or is claimable, viz. whether when the 
und was ſown with turnips or not. 

I 2 NB. 


kd) be ſufficient to eſtabliſh them as a crop; notwith- 


175 


Anſwer. 


8. Quere, 


turnips, and thereby deprive the commoner of his right of 


Anſwer, 
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9. Quarre. 


10. Quzre. 


age by virtue of ſuch houſes. There are others who have 
certif 


ER 


F coniton. 


NV. B. Tnxxx are ſeveral antient men who live in alms- 
houſes in the town of A. who claim no right of common- 


ihcates from H. to other towns, and live there by vir. 


tue thereof. There are others whoſe ſettlements are in 4 T 
but live in 5 towns and have no certificates. ” There non, 
is a lodger in A. who is a journeyman, and who is ſettled Ex 
in B. and has a houſe wife chere. ; | il. 
WIII or will . men, any and which of ic 
- them, be admitted as witneſſes to prove this right of com- rent « 
.- SEE no objection to the examining of any of thele Wi um 
witneſſes. | the] 
Tr is uſual in the country to chooſe a pinder in all leets, v 
There is a leet in the town of A. but no pinder choſen; 5 
and as the cattle were put and locked into the common pow 
pound by the perſon diſtrainin g 0 
WHETHER he that impounds can or cannot impound Wil **? 

in the common pound (if. there be one), and put his own 
lock on, and confine the diſtreſs there, as there is no com- 1 
mon pinder ſworn in the town, and no injury done to amy par 
perſon thereby, as the perſon diſtrained has replevied tie be. 
diſtreſs, and given bond to proſecute his ſuit againſt the um 
diſtreſſor for taking and unjuſtly detaining the diſtteſs? be p 
dut ſuppoſing he could not do it, Can the perſon diſtrained Wi bbc 
by any means take advantage thereof ? = 
os MAN. may, impound in his own pound, or in his lane: 
neighbour's with leave; and where he may lawfully im- *y 
pound, he may ſecure the diſtreſs by locks or otherwiſe, WF p 
doing no damage to the diſtreſs; and the party replevying * 
can make no material objection thereto in the proſecution fl 
of his replevin. ay JJ 4 . 40 12 pive 
r 27 2: 0 S8. PRIME. 1 
eric 

ber 

1 1 


COMMON, 


THE pariſhioners of North Mimms claim right of com- 
mon : nombre, and ſuch claim has never been diſputed 
litigated. 
1 — common of paſture conſiſts of Northaw com- 
non, part of Colney heath, and ſeveral green lanes. _ 
EpwaRD LAWRENCE, a farmer of in the ſaid 
rſh, keeps a very large flock of ſheep and herd of cattle 
which he commons with; and ſeveral other farmers who 
ent equal with him, alſo keep flocks and herds, and com-. 
non with theirs ; but no one keeps ſo large a quantity or 
number as the ſaid Edward Lawrence; and the great 
qumber he keeps makes them ſo ravenous far food, that 
they are continually breaking through fences for paſture, 
The: aid Edward Lawrence has been frequently applied 
v about his number, or keeping a ſhepherd or herdiman 
p attend on them, while depaſturing in the lanes and com- 
mon, to prevent their doing ſuch continual miſchief; but 
abſolutely refuſes to Jefſen his number or provide a 
keeper, 9 — 
Wnerurx under theſe circumſtances (admitting the 
xriſhioners* claim to be juſt) an action or writ will lie for 


the admeaſurement of common, and by that means oblige 
lim to keep a leſs ſtock ? or, Whether any method can 
be purſued to oblige him to keep a ſhepherd to attend his 
flock while they are depaſturing on the ſaid commons or 
anzs, and by whom ſuch actiòn _ be brought? and, 
Whether if there be a good fence kept againſt the faid 
ines or commons, and his cattle by hunger break through, 


they may be impounded for damage feaſant? 


PARISHIONERS of a pariſh quatenuy paxiſhioners, 
or inhabitants of a town guatenus inhabitants, have no 
igt of common e nemine, for the unanſwerable reaſons 
given in 6. Rep, Gateward's caſe 59. 


o 


TexAnT in fee ſimple muſt preſcribe in his own name: 


tenant for life, or years, or elegit, or at will, muſt pre- 
ſcribe in the name of him who hath the fee, from whom 
hey derive their eſtate. | 
Tap caſe ſtates, © That the right of the pariſhioners 
* of North Mimms of common fans nombre conſiſts in a 
n 


Cas 4, 
A perſon inti- 


tled to an unli- 


mited right of 
common, 


charges the com- 


mon ſo exceſ. 
fively, that for 
want of food, 
his cattle are 
driven to treſ- 
paſs upon the 
adjacent lands, 
— Mt. Jonx- 
$0N's Ori- 
on, Whether the 
other common - 
ers may have a 
writ of admea- 
ſurement ? or, 


Whether the oo- 


cupiers of the 
adjacent lands 
may impound, 
damage feaſau# 


Quere. 


Anſwer, 


common of paſture of Northaw common, part of 

Colney heath, and ſeveral green lanes.” 

My lord Coke, 1. Inft, 122. ſays, there are four kinds 

cf common: 
APPENDANT, which. is of common right ſor bealla 

© commionable, that ſerve” for maintenance of the plough, 

* r e e 
coves Councn appurtenant, which may be for beaſts not 
. commonable, as ſrgine, goats, and che like. 
eee CoMMon pur caſe de uicinage; which differeth from the 
Aether two, for that no man can put his beaſts therein, but 
they muſt eſcape thither of themſelves by reaſon of vicinity; 
in which caſe one may incloſe againſt the other, though 
; it has been ſo uſed time out of mind, for that it is but an 
OED excuſe of treſpaſs. | 
* 4 _ © Common in groſs; which is ſo called for that it ap- 
es pertaineth to no Jand, and muſt be by writing or preſerip- 

tion. Of common appendant, appurtenant, and in groß, 

ſome be; certain, that is for a certain number of beaſts; 
ſome be certain by conſequence, viz. for ſuch as be levant 

& couchant upon the land; and ſome be more incertain, 

25 common ſans nombre in groſs ; and yet t IIA 

land muſt common. or feed there alſo. 

I Tring it appeared to the gentlemen 3 

tween my lord Eſſex and the late ſir Harry Pope Blount 

is concerning Colney heath, that the commoners of adjoin- 

ing manors had common by reaſon of vicinage. Since my 

lord Coke's time it is held in Hard. 117. chat common 

; fans nombre cannot be appendant to any thing but lands; 

. and that it is called common /ans nombre, becauſe it is only 

for beaſts tevant & couchant, which wits to IN 
Lid. 122. 
+ Tux cattle of mr. Lawrence, whatever right he has to 
common, muſt only be in the waſte of the lord or other 
commonable places; and if the | cattle, though put | into the 
Common, 


COMMON, 


tmmon, eſcape into your grounds and break the fences 
gitiout your default, you, or the tenant of the land, if in 
ſe, may diſtrain them; and if a replevin be brought, 
mr. Lawrence will ſet up another right to intercommon 
tan being an inhabitant or pariſhioner,” If jt be a com- 
non by v:c3nage, he will be a treſpaſſer alſo if he puts his 
attle into the adjoining waſte firſt, and does not let them 
tray thither. 


t You will find in lord Raymond 1186, a cuſtom of a 

manor for the reeve to make a drift of the waſte by ap- 
* WF pointment of the ſteward, and to impound all the cattle to 
t ind out which have right of common and which not, 
$ n to deliver thoſe which have right, and to detain the 
h ther till damages fatisfied ; and that book ſays, that in 


caſe of common ſans nombre, if there be a ſurcharge it 
nuſt be remedied by writ of admeaſurement. This was 
n antient writ out of chancery ; and Fitz. 125, ſays, that 
by this writ all the cammaners ſhall be admeaſured, as well 
fioſe who have not ſurcharged as thoſe who have, If this 
te law it contradicts lord Raymond, but in a point not ma- 
terial to the judgment, and only ſpoken obiter, This writ 
þ now totally diſuſed, and I believe nobody underſtands 
the proceeding therein otherwiſe than by reading; and as | 
Fitz. 125. ſays, it lies for thoſe who have common ap- 1 
pendant only. And he ſays alſo, that if the tenant ſur- 1 
charges, the lord ſhall not have admeaſurement, but may | 7 
3. Lev, 40. The lord or commoner may without a cuſ+ 1% 
tom drive the cattle of a commoner mixed with the cattle it 
of a ſtranger; and | 
Lutw, 1240, and Strange 777. A commoner may diſ- 
train the beaſts of a ſtranger, but not of a fellow com- 

moner who ſurcharges. | 
TukxkETORE I think, that at this time of day, for the 
kalons beforementioned, a writ de admenſuratione paſture 
fannot be adviſed; nor can any method be taken that 1 
I 4 know 


WY qa S 


COMMON, | | 
know of to oblige mr. Lawrence to keep a ſhepherd, If 
his cattle intercommon where they ought not, the tenant 
in poſſeflion of the land, but not the landlord, if let, may 
diſtrain them; and if there be a good fence kept againſt 
the lanes, commons, or commonable places „ If the cattle 
break through them without any default of the fences, 
they may be diſtrained damage feaſant ; or if they eſcape 
| before taken, the tenant may bring an action of treſpaſs, 
1 remember, upon the affair of the arbitration, it was ſaid 
by ſeveral; that drifts had been uſed by the reſpective lords Ml 
of the adjoining commons to diſtinguiſh the cattle who had 
no right. That caſe in lord Raymond is fit to be purſued, 
for there the plea for a drift was held good, but there it 
was by cuſtom. But by Lev. it may be without. If 
the writ of admenſuratione paſture was a proper remedy, it 
may be doubted whether it can be proper in this caſe ; for 
Fitzherbert ſays, it lies only for a common appendant, but 
your caſe is of a common in groſs. 


17 May, 1758. THEOD. an 
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CONTINGENT REMAINDERS. 


EN NT far life remainder to truſtees to preſerve 

Wo ent remainders, remainder to the firſt ſon of the 

W nant for life in tail male, &c. remainder to John Styles 
way 0 

Taunur far life intermarries with John Styles. 


Ayp after tenant for life and Styles make a feoffment to 
the — truſtees and a ſtranger; and after levy a fine to 
| de fame. 

e Tux uſe of the fine is declared to be to the uſe of 
aan Styles in fee. 

f | The araſioes were not 4 to the fine or feoffment, 
t kt livery and ſeiſin in the feoffment was made to the 
WY anger, and the truſtees never executed the deed. Tenant 
] e and John Styles have iſſue a ſon born after the 
t and 


koffinent and fine; and then tenant for life dies, and John 
trles makes his will in the preſence of three witneſſes, 
nd ſubſcribes his name in their preſence, and they ſub- 
hide their names thereto in his preſence ; but he doth not 
&clare to any of them the contents, in notice of | the will 
b which they were witneſſes, or that it was his will, 
Tus John Styles dies. 5 
Rx 1, Ir by the feoffment and fine the contingent 
minder to the ihe is deſtroyed, the truſtees not being 
yy to or conſenting to either? 
Qu#tE 2. ADMITTING, that after the faid fine and feoff- 
nent, to which the truſtees were not privy, the truſtees by 
lake and releaſe, before the ſon's birth, after reciting the eſtate 
(the tenant for life, remainder to themſelves, remainder 
wer, and that tenant for life and John Styles had conveyed 
te premiſes to the ſaid feoffees to the uſe of John Styles 
n fee by the faid indentures convey the ſaid premiſes 
b the ſaid John Styles in fee, What alteration will be, 
worked thereby as to deſtroying the contingent re- 
minder? 


lixent remainders, 
bitt. 112 ;. 


1 


le ſtatute of frauds ? 


IT 


CASE 1. 
Tenant for life, 
remainder to 
truſtees to pre. 
ſerve, and re- 


mainder to 


the firſt and 
other ſons of 
tenant for life 
in tail male; 
remainder o 


the tenant for 


life in fee, Te- 


nant for life 
marries F. S. 
and they two 
make a feoffe 
ment in fee to 
the two truſtees 
and a ſtranger, 
and afterwards 
levy a fine to the 
ſame partigs; 
which fine 
is declared to 
enure to J. S. 
in fee, J. 8. 
afterwards by 
will, atteſted by 
the truſtees, 
diſpoſes of the 
hereditaments 
compriſed in the 
limitations. 
Mr. Prat 
WIILITIAus' 
and Mr, Serj. 
Catsuvnt's 
Or ix Ions, 
Whether the 
ſeoffment and 
fine would de- 
the con 


the truſtees not being privy to theſe acts? See Coulſon —— : 
nr 3, WHETHER the will is duly executed within | 
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| deſtruction of the truſtees eſtate to preſerve the contin» 


pear they had; and therefore the eſtate of the truſtees ſub. 


| being to ſupport the cantingent remainder, or right to 


EONTINGENT REMAINDERS, 


IN cafe there was no ſuch deed of leaſe and releaſe by 
the two truſtees, the feoffment or fine could not enure ag 


gent remainder to the firſt and other fon and ſons, &c. nor 
otherwiſe than as a ſurrender to them of the eſtate for life of 
Dorothy, and conveyance of Edward, remainder in fee, 
in caſe the truſtees had had notice of and accepted fuch 
feoffment and fine, which yet (the Caſe fays) does not ap- 


fiſting at the time of the birth of the now fir Edward 
Manſell was ſyfficient to preſerve the eſtate tail for him, 


IF the truſtees did join in ſuch leaſe and releaſe to Ed 
ward Manſell in fee before the birth of the firſt ſon, I 
doubt it will be hard to maintain any ſubſiſting eſtate in 


vive the eſtate in favour of the firſt fon, although che 
truſtees did not join with Edward Manſell and Dorothy i 


lexying the fine, 


I DO not tte any ei to doubt bit the will of E 
ward Manſell is attended with ſufficient circumſtances tq 
make it a good will to paſs ſuch land as he could devi 
Two of the witneſſes faw him ſign i it: all three fone 
their atteſtation ia his preſence. The firſt objection, Tha 
all did not fee him ſign, will be of no ſervice; becauſe it i 
not by the ſtatute neceſſary that the witneſſes ſhould ſee th 
teſtator ſign, but only that they ſhould ſign in his preſenci 
Second, That none of them heard him declare what th 
writing was, or the ſubſtance, nature, or contents thereof 
will be of little force; for it is not neceſſary that the te 
tator ſhould give ſuch diſcoveries to enable a due-executic | 
of his wilt | 

e Firuary, . Jo. CHESHYRE, 
„ U 38} anreden 1. 
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CES 


CONTINGENT REMAINDERS. 


x levied by Edward Manſell and Dorothy his wife to fir 
Hward Manſell and Arthur Manſell, the truſtees for pre- 
ding contingent remainders in Edward Vaughan's will, 
Robert Manſell, to the uſe of Edward Manſell, the 
luband of Dorothy, in fee, does not deſtroy any of the 
untingent remainders limited to the ſons of Dorothy, 
tough then unborn, in regard there is an exception ſaving 
@ the ſtatute of 23. Hen, 8. of Uſes, which faves and pre- 
wats any former eftate in the feoffee or conuſee to uſes 
an being merged or deſtroyed ; and if the eſtate limited to 
te truſtees for the ſupporting of the contingent remainders 
pthe fons of Dorothy be ſubliſting until the birth of ſuch 
Wick ſon, then that firſt ſon, viz. the preſent ſir Edward Man- 
WH, was, I conceive, well intitled to an eſtate tail in the 
, freed from any of the charges in his father's will, 


We ſon of Dorothy, executed ſuch: leaſe and releaſe, dated 
| Wand 24th July, 1686, to Edward Manſell (the remainder- 
un in fee) which is not at all probable; this, I think, would 


re the particular eſtate that was to ſupport the con- 


Agent remainders, and conſequently would deſtroy the 
1 ingen remainders, 


| THIS will, in caſe the teſtator Edward Manſell had 
Rb * power to make the ſame, ſeems well executed within 
Whe late ſtatute of frauds and perjuries. 


ee 1721, WM. PEERE WILLIAMS. 
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IT ſeems plain to me that the feoffment or fine made 2. Anſwer. 


IF fir Edward Manſell and Arthur, before the birth of 2. Anſwer, 


43+ Anfwer. 
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ber, ſuch yearly 


ne 


Casz 2. 
A teſtator de- 
viſes to truſtees 
and their heirs 
certain heredi- 
taments in truſt 
out of the rents 
and profits to 
pay his wife one 
third part there- 
of in Eeu of her 
dower, and to 
his daughter, 
until payment 
of a certain le- 
gacy, which he 
thereby gives 


ſum tor main- 
tenance as they 
ſhould think fit; 


cient in paying; 
and ſubject, as 
aforeſaid, to the 
uſe of teſtator 
eideſt fon for 
life, remainder 
to the uſe of his 
firſt and other 
fons in tail 


male, remainder to the J 
teftator's daughters in fee.—Mr. FazaxzriEy's Oy rxiox, Whether teſtator's eldeſt . 
could, with the concurrence of His ſiſters, acquire a fee by ſuffering a recovery, there bull 
ing no eſta:e limited for preſcrving the contirig.nt remainder to the firit and other ſons ? 


Ge. 


& Edyard Robinſon, and the lands and appurtenants theretg 


—— 


CONTINGENT REMAINDERS} | 


R. ROBERT ALANSON (the uncle being (ei 
M in fee of the premiſes 3 8 made re 
will, in theſe words: * I do hereby giye, deviſe, and be. 
& —.— to my faid loving wife, Auguſtine Woodward 
« Edward Pickering, their \ Boy executors, adminiſtrators, 
& or affigns, to the uſe of them, their heirs, executors, and 
« adminiſtrators reſpeCtively, in truſt nevertheleſs, and to 
te the intents. and purpoſes "herein-after-mentioned ; upon 
©« truſt that they, their heirs, executors, and adminiſtrators Ml 
tt do permit and ſuffer my-faid brother Thomas Alanſon toll 
have, poſſeſs, and enjoy all that my meſſuage and tene JW. 
e ment in Weſtleigh, in the ſaid county, in poſſeſſion offi 


belonging, for and during the term af his natural life 
and from and after his deceaſe, I deviſe the ſaid meſſuage 
« tenement,” and premiſes unto my . ſaid nephew Roberi 
« Hlanſon, ſecond ſon of my faid brother Thomas, for anꝗ 
during the term 4 his natural life ; and from and aſte 
& his . * N 5 fame 2 7 pl and every e 
ec fon and fons of the b. my ſaid nephew Robert Alan/of 
aaf to Teagasz A; Mr 1 the — 9 ; 
& heirs males of their ſevefal bodies reſpectively lawfulli 
£ to be begotten, as they ſhall be in ſenjority of age an 
« prjority of birth one before another; the elder of ſuch fot b 
« and fons, and the heirs males of his body Tawfully to bull 
© begotten, always to be preferred before the younger 0 
« ſuch ſon, and the heirs male of his body lawfully to b 
« begotten :” with divers remainders to other perſons in like 
manner. Thomas, the father, died in tha life-time af th 
teſtator. Robert, the nephew of the teſtatox, enters, upon hij 
the teſtator's death, and hath enjoyed the fame about foul 
years, and is now unmarried, $77 19. V | ; 


ufe of thr ſhine ſons reſpectively in tail female, remainder to the yſe 


WHETHER Robert, the deviſor's nephew, having 
fon, can, by common apt res f or how otherwiſe, bar ti 
ſons and the remainders oyer ? or, Are the truſtees nana 
in the will in of ſuch an eſtate as to ſaid Robert, as to ſup 
port the contingent remainder to the ſons of faid Robe 
the nephew, from being deſtroyed by feoffment and cont 
mon recovery wherein he is youched ? If not, Will 


0 


| 1 
CONTINGENT REMAINDERS 


6s, hen born, of ſaid Robert, or any other next rem̃ainder- 
wan; have title and right to enter and defeat any act that 
kd Robert can dof ft t. | ind 


THIS. being a limitation only of the truſt eſtate, and 
te legal eſtate of inheritance being in the truſtees, I ani 
opinion, that Robert the nephew, who is only tenant for 
E of a truſt eſtate, cannot by a common recovery bar the 
untingent remainders, nor by any means prevent them 


Wh: bat any remainders in being. That he could not do, if 
i {were in the caſe of a limitation: of an eſtate at law; and 
chere were any one remainder in being for life, or any 
eiter eſtate,” ſuch a remainder. would ſupport all contin- 
ut remainders ſubſequent to it, even if it were in the caſe 
fa legal eſtate. But with reſpect to that, it does not ap- 
rar how theſe ſubſequent limitations are; nor is it neceſ- 
by, for it ſufficiently appears that the legal eſtate is in the 
tuſtees ; which, I think, will prevent the contingency from 
king deſtroyed, though all of them ſhould be contingeut 
rmainders, 


$0. December, 1727. N. FAZAKERLEY. 
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Cambridge, widow, deceaſed, by her laſt will and teſ- 
ment in writing, * executed vs this date), gave and 
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Anſwer, 


zom taking place when they ſhall happen; much lefs can 


Casr 3. 


VARY HEATH, late of Cambridge, in the county of 17. april, 1739. 


Teſtatrix devi 
ſed all her ſes- 
hold and copy» 
hold eſtates to 


other ſons, and 


„ ied as follows: em, I give, deviſe, and bequeath all 
ey freehold and copyhold lands, tenements, and heredita- 
rents unto my grand- daughter Mary Collet, an infant, d 
for her life; aſter the determination of that eſtate, — 
to the firſt ſon of her body law fully to be begotten, and 
f te beirs of their bodies reſpeRively ; and for want thereof to her daughtere, as tenants in 
nen; and for want thereof to L. N. his heirs, and aſſigns, for ever,-The grand- 
10 lnghter entered, and continued poſſeſſed, and of age. — L N. the reverfioner, by his wil! 
er out furrendering his copybold eſtates to the uſes of his will, deviſed all his real and co. 
Fold eſtates to his wife, her beirs and affigns, and died. — His wiſe afterwards marri«» 
au,. Joungon's Orin ton, Whether the grand-daughter was tenant in tail, and 
0 N by fine or recovery bar the remainders without F. G. and wife? 
0 ED” « the 
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under Mrs. Heath's will.  _ 


_ eſtates, not only 
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@ the heirs of his body; and for want of ſuch iffue; ts d 
< ſecond ſon of her body lawfully to be be — — 
© heirs of his body; and for want of ſuch iflue, to che thirc 
< ſon of her body lawfully to be begotten, ang, the heirs off 
© his body; and for want of ſuch ifſue, to the Tourth, fifth, i 
and ſixth, and all and every other ſon and ſons of her 
4 body lawfully to be begotten, and the heirs of their re- 
te ſpective body and bodies lawfully iſſuing, to take according 
<'to their ſeniority i, and priority of birth, the elder and 
<« the heirs of his body always to take and be preferred 
© before the younger and the heirs of. his body ; and for 
* want of ſuch iſſue, to all and every the daughter and 
< daughters of the body of my faid grand-daughter lawfully 
4 iſſuing, to be equally divided among them as tenants in 
common, and not as joint tenants; and for want of ſuch 
< iflue, to my ſon-in-law Luke Norfolk, of Cambridge 
<« aforeſaid, confectioner, his heirs and alligns, for ever,” 
And foon after died, without altering or revoking the 
fame ; upon whoſe death the ſaid Mary Collet, the infant, 
was admitted to the copyhold part, and has ever ſince been 
in the poſſeſſion of the ſaid copyhold and freehold eſtates. 
THz ſaid Luke Norfolk by his laſt will and teſtament in 
writing, duly. executed (of this date, the faid Mary Heath 
being dead), deviſed in the words following: & Firſt, Izive, 
« deviſe, and bequeath unto Elizabeth, my dear and loving 
wife, and to her heirs, executors, adminiſtrators and aſ- 
« ſigns, all my real and perſonal eſtates whatſoever and 
4 vhereſoever; and ſoon after died without altering or 
revoking the fame. - But the faid Luke Norfolk made no 
ſurrender to the uſe of his will, either of the copyhold 
eſtates he had in poſſeſſion, or was intitled to in reverſion 


RA TY 
rehended by this deviſe of all his real 
the lands he had in poſſeſſion, but all 
thoſe he had the reverſion of did paſs, except the copyhold. 

Tux faid Mary Collet hath ſince attained her full age, 
REP ern 3 e oro eh e. 

Tux ſaid Elizabeth, the deviſee of her late huſband Mr. 
Luke Norfolk, is ſince intermarried with one Timothy 
Graves, Gent. and ſhe and her huſband are ready and wil- 
ling to join with the ſaid Miſs Collet in doing any act that 
ſhall be thought neceſſary to bar the eſtate. tail of the ſaid 
freehold and copyhold premiſes, and veſt the fee ſimple 
thereof in Miſs Collet, if it is not in her power to wes 


Nox, It is 
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Wt Goodright v. Pullen, et Al. 2. Stra. 729, Ditto 
m. 1437. Coulſon v. Coulſon, 2. Stra. 1125. ; 
= WHETHER Miſs Collect took an eſtate tail, or only an 
er ſor life; under the will of the ſaid Mrs. Heath ? and 
ee former, Whether Mifs Collet alone, and if the latter, 
Wilhether ſhe, in conjunction with Mr. Graves and Eliza- 
bis ſaid wife (the deviſee of ſaid Luke Norfolk, who 
we remainder- man in fee ſimple named in the ſaid Mrs. 
's will) can, by fine or recovery, or by an) 
t other means, bar the eſtate tail of the ſaid freehold 
Wai copyhold premiſes, and fettle the fee ſimple of them, or 
Water, and which of them, in the ſaid Miſs Collet ? 


= AS Mary Heath was ſeiſed of frechold and copyhold 
Witte, and ſurrendered the copyhold to the uſe of her will, 
Wha having deviſed all her freehold and copyhold eſtate to 
| kr grand-daughter Mary Collet, an infant, for life; and 
n dhe determination of that eſtate, to the firſt fon of het 
Wholy lawfully to be begotten, and the heirs of his body; 
ea like remainders to her ſecond, third, fourth, fifth, ſixth, 
Wn all and every other ſon of her body lawfully to be be- 
witen; remainder to all and every the daughter and 
kuohters of the body of the faid Mary, as tenants in 
ummon in tail; remainder to Luke Norfolk in fee; 
md as the faid Mary Collet has fince attained twenty-one, 
nd is unmarried, I think clearly, that ſhe is tenant for life 
my; and that all the remainders limited to her firſt and 
ther ſons, and to the daughters, are all contingent re- 
Kinders ; and though ſhe may by law bar theſe contingent 
mainders before they ariſe, yet ſhe cannot bar the re- 
tander in fee to Luke Norfolk, which was veſted in him, 
ad not contingent, _ 

Trovcn a court of equity has conſtantly ſupplied the 
nant of a ſurrender of a copyhold eſtate in favour of cre- 
lors, yet they have not, I think, done it for a wife againſt 
fic heir at law, who wauld be difinherited thereby, or for 
frunger children againſt the elder, to make them in a better 
tndition than the elder ; ſo that, I think, as Luke Nor- 
Alx made no ſurrender to the uſe of his wife, no part of his 
| | copyhold 


© law, that where an eſtate is made to a man, and afterwards 
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copyBold eſtates, either in poſſeſſion or reverſion, paſſed Mite 
to Elizabeth his wife, ſince married to Flwothy Graves and ul 
but deſcend to his heir at law. 
NoTtw1THsTANDING the reaſons cited out of Strange, 
729. and Do. Lord Raym. 1437. and the other, 2 Strange; 
1125. I think that Miis Collet has not an eſtate tail, but min 
for life only; and J think that neither of the caſes cited do ü 


in any wiſe affect the caſe in queſtion: . wi 


Fux Caſe of Goodright and Pullen is thus: A deviſe had: 
to A. for life, and aſter to his heirs male of his body 


and his heirs for ever, remainders over. It is a rule i 


to limit the quality of the eſtate, a further limitation i echt 
made to his heirs, or to the heirs of his body, in theſe caſe 
the heir or heirs of his body ſhall never take as purchaſets d e 
but by deſcent ; for a man can never make his right heir i xeſery 
purchaſer, without departing with the whole fee. Sea. th 
x. Co. Shelly's Caſe, Co: Litt. 22: b. If a man makes WM 
feoffment to the uſe of hinſclf for life, and then to the uſi 
of the heirs males of his body, this is 4 good eſtate tail exe 
cated in himfclf; The anceſtor beareth in his body all hi I th 
heirs, el heres oft pars anteceſſerts ? and this is the tru . o. 
reaſon of tae Caſe of Goodright and Pullen; for there th en 
eſtate for life being coupled with the remainder to th E Wink 1 
heirs males, forined an eftate tail executed in 4. b ab 
which he barred the remainders; and in this caſe ther tee 
was no contingent remainder, but the eſtate was an eſtat ie: \ 
in tail executed. So in the Caſe of Coulſon and Fellow 
Strange, 1125. the deviſe is to the grandſon for life, an ; ron 
after the determ.iaation of that eſtate to truſtees, dur Up 
the life of the grandſon, to preſerve contingent remainders Callet 
and after the death of the grandſon, to the heirs of h I 0, 
bedy lawfully begotten, with remainders over. This diver 
fers nothing from the other caſe, fave only the interp e n 
fition of truſtees, during the life of the grandſon, to pre &e, 0 
_ ſerve contingent remainders; but by the determination ON 
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b court it did not differ at all. The interpoſition of 


dere there are no contingent remainders to be preſerved. 

This I take to be the reaſon; though not expreſſed in the 

hook. The words heir ef his bady make no contingent 

inder; nor is there any contingency, for every man 
es his heirs in his own body. The perſon who drew 
We will did not know what a contingent remainder was; if 
Wi: had; he would have made the will thus: “ To the grand: 
n for life, remainder to truſtees to preſerve contin- 
W cent remainders; remainder to the firſt and other ſons.” 
bee are truly contingent remainders; as it is contingent 
Whether there ſhall or ſhall not be any ſons. And in the 
aſe in queſtion It would have been proper; as to the free- 
d eſtate to have interpoſed a remainder to truſtees to 
ere contingent remainders between the eſtate for life 
Wn the eſtate to the firſt ſon ; for want of which I think 
Mary Collet; with the aſſent of Timothy Graves, 
ST id of Elizabeth his wife, the remainder-man in fee, may bar 
Wick contingent remainders limited to the firſt and other ſons 
Wd the daughters; and that ſhe may, without their conſent, 
6 3 kr theſe.contingent remainders; but then ſhe will forfeit 
SW cſtate to him in remainder. .. But as to the copyhold, 1 
Stink the freehold in the lord of the manor of the copyhold 


; inuted. in Mary Heath's will till they ariſe ; and that nei- 
Witer Mary, Collet, nor the heir at Jaw of Luke Norfolk, 
Wi whom the reverſion in the copyhold is, nor oer 
n, can bar theſe contingent remainders. 

ros the whole, I think, as to the freehold, that Mary 
Wallet, together with mr. Graves and Elizabeth. his wife, 


&, of as ſhall be agreed: or, _—_— Bfety, a tenant to - 
Yor. I. x the 


* 


tees to preſerve contingent remainders ſeems to be idle 
ad uſeleſs, for it is to preſerve contingent remainders, 


Abe fufficient to preſerve ' theſe contingent remainders 


in fine and: deed to declare the uſes, bar all the con- 
remainders; and by the ſume deed! the uſes/of he 
| in may be declared to enure to the uſe of Mary Collet in ** 
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the precipe may be made by the fine, and a recoy 
ſuffered againſt the tenant, and he to vouch over Mail 
Collet, and ſhe to vouch over Graves and his wife, and ui 
uſe to be declared to Mary Collet in fee, or as ſhall A.” 
otherwiſe agreed upon. As Mary Collet is a bare tenail 
for life, and as a tenant for life commits a forfeiture of hi 
eſtate if ſhe levies a fine with proclamations, or ſuffe 
a recovery, I adviſe her, previouſly to ſuch fine and rec 
very, to demiſe all the freehold for 99 years, if ſhe ſo lon 
lives, to ſome friend, at a peppercorn rent, in truſt fꝗ 
herſelf. © By this means, if there ſhould any queſtion ari 
about a forfeiture of her eſtate, it will only be a forfeitu 
-  ſubjett to the term which is in truſt for herſelf, T 
--courſe I always adviſe to tenants for life. 


Au 9, 1758. 


* 


Cane 4 „ will duly executed in the preſene 
„ nnr B e S. V. of Lon doi 
viſes unto 4. B. merchant, deviſes as follows: Item. 1 do give, devil 
and d. P. and « and bequeath unto G. R. and my nephew T. W. and ii 
mar deirs, #all” their heirs and affigns for ever, all that my perpetual ali 
tual advewſon © vowſon of the rectory of B. in the ſaid county of Noll 
of the rectory of © thampton, with the appurtenances, upon truſt to and fol 
B. after c- ( the ſeveral uſes, and to preſerve the ſeveral eſtates au 
tain uſes which 4 contingencies herein-after-mentioned and declared of aui 
« to the... © Concerning the ſame; (that is to ſay) in caſe my ne 
uſeof J. V. or © phew S. X. do within the ſpace of fix calendar mont 
life, reminder next after my deceaſe, by proper ways and means in 
to the uſe of the dt lay, make glebe of the cloſes formerly called Winter 
bar , . n © Cloſe, the houſe cloſe and orchard formerly calle 
tail mais. re- 4 Weſt's, with the houſe cloſe and orchard former! 
mainder over; © called Robin's, and a piece of common-ficld land com 
and upon truſt d monly called Birkit's Piece, and which all lie roun 
nde fait at or near che ſaid parſchage-houſe and yard, and were pur 
Aer heim chaſad by his late father S. K. deceaſed, and which hi 
mould duly preſent ta tbe ſaid ted o- y of B. from time to time, as the ſeveral deviſces ſhoul 
direct. J. M. after the teſtator's death, and after the previous limitations were determined 
entered, and ſuſfered'# 1e0pvery,,—The Or ix io of Mr. Boots upon the effect of this re 
. 22; © 7 | 4 28 8 * 
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_ fd ther promiſed to make glebe, but happened to die 
before he rin the ſame, And alſo if my faid ne- 
ar S. K. ſhall, within the time aforeſaid, regiſter 
s enter the {aid ſeveral pieces of land in the terrier of 
Wi the lord biſhop of Peterborough's Necords as glebe be- 
WF longing to the ſaid church of B. (as I verily believe they 
Bd before the time of the late civil wars in England), 
den, and upon his ſo doing, they the faid G. R. and 
tmp nephew T. Vi and the furvivor of them, and the 
Cheirs and aigns of ſuch ſurvivor of them, ſhall ſtand 
£:nd be ſeiſed of the faid perpetual advowſon in truſt to 
aud for the uſe of my fd x nephew S. K. for and during 
be term of his natural life; and from and immediately 
er his deceale, then to and for the uſe and behoof of 
de frſt, ſecond, third, and every other ſoii and ſons of 
un my faid nephew S. X. lawfully to be begotten, and- 
WI © the heirs male of their bodies, ſucceſſively in tail male: 
dut in cafe my faid nephew S. K. ſhall neglect or refuſe 
© to m:ke the faid houſes and ſeveral pieces of land and 
Wl © premiſes glebe, and enter the fame as ſuch in the ſaid bi- 
* ſhop's terrier, within the ſpace of ſix months as afore- 
ad; or if he ſhall have made the ſaid houſes and pieces 
_ Hf land glebe, and die without iſſue male of his body 
sully to be begotten ; that then, or in either of the ſaid 
& cafes, and upon my nephew V. I. paying or tender- 
ing to be paid to my ſaid nephew S. X. or his heirs or 
FD the value or ſums of money paid for the purchaſe 
i of the faid houſes, lands, and premiſes by his faid father, 
"then and from thenceforth in truſt that they the ſaid 
6. R. and my nephew T. M. and the ſurvivor of them, 
© and the heirs and aihghs of ſuch ſurvivor of them, ſhall 
ſtand and be ſeiſed of the faid perpetual advowſon in 
truſt to and for the uſe and behoof of my faid nephew 
V. V. for and during the term of his natural life; and 
"from and after the | 
firſt, 


nd ery den „ 
* awfully to be begotten, and, the heirs male of their bo- 
dies, ſucceſſively in tail male; and in default of ſuch iſſue, 
"and upon the condition aforeſaid, then to and for the 
" uſe and behoof of my ſaid nephew J. M, for and during 
* the term of his natural life; and from and immediately 
after his deceaſe, then to and ' fot the uſe and be- 
" hoof of the firſt, ſecond, third, and every otþer fon or 
lens of my aid 1 we V. and the heirs male of 
*their bodies lawfully —- begotten, ſucceſſively = 
2 « tai 
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& tail male N and in default of fuch iſſue, and upon this 
condition aforefaid, then to ànd for the uſe and behoof 
« of my fad nephew 7. M. for and during the term of 
&« is natural life; and from and after his deceaſe, then to 
« the uſe afid behbof of the firſt, ſecond, third, and every 
« other ſon and fons of my ſaid nephew 7. . lawfully 
« begotten or to be begotten, and the heirs mile of their 
« bodies, ſucceffively in tail male; and in default of ſuch 
« iſſue, en to and for the uſe and behoof of the perſon 
4 hich ſhall be then the next female heir to me the ſaid 
f. for and during che term of her natural life, and 
«after her deceaſe, then to her heirs male; and for default 
« of ſuch ĩſſue, then to and for the uſe and behoof of the ri ght 
« heirs of me the faid 8. . for ever. And upon this fur- 
« ther truſt and confidence; that the ſaid G. R. and my 
« faid nephew T. V. and the [ſurvivor of them, and the 
«heirs and aſfigns of ſuch ſurvivor of them, ſhall and do 
jn due time nominate and preſent to the faid rectory or 
living of B. from time to time, or as often as any va- 
« cancy ſhall be or happen, ſuch perſon in holy orders, 
4 and 5 qualified to take and enjoy the faid rectory, as 
* my nephew S. X. during his life, and the heirs male of 
< his body after his deceaſe, and ſuch other perſon to whom 
che (aid rectory ſhall hereafter deſcend or come by vir- 
& tue of the limitations aforeſaid, ſhall by any writing under 
| & his hand and ſeal executed in the preſence of and atteſted 
3 dy two or more credible witneſſes, direct, nominate, and 
| «© appoitit; it being my interition that the ſaid rectory and 
« parſonag ode continue in my family: firſt, to the 
4 ſaid S. K. and his heirs male, on the condition and as 
gherein before is mentioned; and in default of ſuch iſſue 
male, then to go and continue in the family of V. as 
«the ſame is herein before limited and ſettled; foraſmuch 
as 1 do intend (God willing) to make the faid rectory 
and parſonage=houfe as p a place as any man need 
- Ko go to br reſide at, either for recreation or health, as 
being Provided with every thing that can be reafon- 
e ably wiſhedt for, both for the conveniency and delight of 
life, and likewiſe of a value or competency ſufficient.” 
Tux teſtator's nephew S. X. was preſented by the teſ- 
tator in his lifetime to the rectory of B. and was incum- 
bent thereof during his life, having in his life-time punc- 
tually complie® with the terms and conditions impoled by 
_ -the will of making the premiſes thereby ditected glebe, 
and entering them as ſuch in the biſhop of Petetborough's 
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Ox the faid S. K.'s death without iſſue male, the te. 
tator 8 nephew, IW. IW. \ having alſo complied with the 


terms in the will as to him, preſented the preſent incum- 


bent, and is ſince dead without iſſue. 
Tut teſtator's nephew J. . is living, but hath not, 
nor is there any probability of his having any child. 
Tux deſtator s nephew 7. V. died in 1762, leaving 2 


ſon. 


Ir is apparently the teſtator”s intention, expreſſed in his 
will, that the-teſtator's nephew. . Y. ſhould be tenant for 
life, and that the ſon of the te tor's nephew 7. deceaſed 
ſhould. be tenant in tail; but it is now pretended on the 
behalf of J. W. that by the operation of the above he 
himſelf is tenant in' tail of the above advowſon, 

THEREFORE, What eſtate and intereſt have the ſaid 
1 Mund the ſon of 7. reſpectively in the ſaid advowſon 

virtue of and under the above will? and, Whether 
can defeat the Jon of T. of the right r intended bim 
by the teſtator | in 420 by the aid will 


3 


Tur ground which mr. F. V ſeems to be Abet to 
fu upon is, that the truſtees G. R. and T. . named 
n the will, were mere inſtruments or conduit- pipes to 
tanſmit the legal eſtate to the uſes in the will, but took 
to kind of legal eſtate or inteteſt thereby; and that con- 
quently the teſtator meant to deviſe, and did actually de- 
ni, legal uſes and ' eſtates to the ſeveral perſons he made 
keriſees of che adyowſon of B. here mentioned, From 


hence it is inferred, that mr, J. . the preſent owner of 


this adroſon, is tenant for life, with a contingent re- 
minder to his firſt and other ſons ſucceſſively in taif male; 


| nd there being no eſtate limited to truſtees to preſerve 


contingent remainders, ' mr," J. VI, ſcems to have been 
tld; that he can not only deſtroy the contingent remain- 
gen co his firſt and other ſons, but can alſo. bar and de- 
fat all the ſubſequent remainders, oe eur 

Zur, firſt, it is very far from being clear, that the le- 
pl eſtate is not in the truſtees R. and . or in the fur- 
Wvor or his heirs; for there is a particular truſt repoſt 
u them ; which is, to nominate and preſent from time to 


ame ſuch perſon and perſons (in holy orders and qualified) 
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28 > his ſeveral deviſees ſrom time to time by any writing 
under their hands or ſeals ſhall direct or appoint; and this 
| they cannot do unleſs his will is ſo conſtrued as to give 

them the legal eſtate in fee; and if they have the Jegal 
eſtate in fee, that is ſufficjent to ſupport the obntingent 
remainders, which in that caſe will be only equitable con- 


tingent remainders; and cqurts of equity do not allow 


e eee ee 
tortious act of tenant for life. | 

Bur ſuppoſe the faid R. and JF; took no legal eſtates, 
and ſuppoſing mr. J. V, can, deſtroy the contingent re- 
mainder to his firſt and other ſons, it will not fallow that 
he can deftroy the ſubſequent remainders, unleſs they are 
contingent alſo, But the cafe' is quite otherwiſe here; 


for the next remainder is to mr. 7. W's firſt fon; and he 


having left a ſon, that ſon has a veſted remainder, and he 
is actually remainder-man in tail male; and ſhould mr. 
J. W. levy a fine to bar and deſtroy the contingent re- 
mainder, this would work by way of forfeiture: to deter- 
mine the particular eſtate on which the contingent re- 
maindex depended. and though it might deſtroy the con- 
tingent remainder, yet it would give cauſe of entry or 
claim directly to the ſon of mr. 7, JF. Wbo is the next 
Aacual remainder-man in effe, and who, conſequently, has 
the next right to take advantage of the forfeiture, I think 
verily that. mr. 7. N, will be better adviſed than to en- 
deavour to deſtroy the poſſible right which any fon of his 
may, have. to. the benefit of the teſtator's deviſe z but if 
he, ſhould, Lam, clearly of opinion, that he cannot there- 
by prejudice the 5 e of the ſon of mr, T, M. 
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' CONTINGENT REMAINDERS. 435 


Ma. J. IV. ſuffered a recovery; upon which mr. Ben 
en was again taken. 


MR. J. IV. muſt be now well ſatisfied that he is not Mr, Beorn's 
tenant in tail, but ſtrict tenant for life under his uncle's n when de 
will, for his counſel agrees it to be ſo. Now, as he has ſaihe Caſe. 

5 attempted by ſuffering a recovery to defeat his nephew, 
it will not be thought extraordinary or unjuſt that the 
nephew ſhould file his bill to haye his title eſtabliſhed, 
to have the uſes of the. recovery-deed declared void, and 
a | to have a diſcovery of what title-deeds, papers, and evi- 
F dences are in his uncle's (mr. J. VV.) hands, and to have 
them produced and depoſited with the maſter. No doubt 


; { but the court will oblige him to make ſuch diſcovery, and 
"oe to deliver a ſchedule of ſuch deeds, &c. to the remainder- 


: man; but as to the bringing the deeds before the court and 
: depoliting them with the maſter, this is a matter of dif- 
X cretion ; and the court does not always, as I apprehend, 
. decree that to be done. The leaving the deeds in the 


- WH hands of an indifferent perſon is much more eligible, as 
1 there is no having acceſs to them in the hands of a 
* maſter without ſome expence; and to get an order after 
N the death of the tenant for life to have them delivered 
8 over to the remainder-man, will be attended with more 
k expence and a great deal of difficulty. I ſhould hope, that 
dp the intervention of the mutual friends of the family, 


s ſome expedient might be hit upon to prevent as well theſe on 
if WW <xpences as any future differences between ſuch near re- 
> WH lations, If this cannot be done, then a bill muſt be filed 
forthwith, "1 
Lincoln's-Inn, TA. BOOTH, | 


13th June, 176g. 
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An effits <<< wh N the Glouceſter Ibu or newſtkiper of the 2 
zn IN 0. ter gth 
OE _ T April 3764, and in ſeveral ſubſequent Journals, between 


2uQion, 4. F. nt: time and the 3d May following, was ' inſerted the 
was the bet ar advertiſement, vz. To be ſold by auction, on 
* bidder for it, c I huricay the 3d of May, at the King's Head in Rofc, 

and paic p02 "between the hours of three and five in the afternoon, a 
Bs — in "freehold eſtate, ſituate at Ryford, in the pariſh-of 'Weſ- 
pon of the -«< ton-under-Penyard, in the county of Hereford, of about 
purchaſe- 4 the yearly value of 461. Particulars may be had of miſs 
money, to the cc Skinn, at mr. Weaver's, in Dowry Square near Briſtol ; 
_ vendor's agent, d Gr at mr. John Worgan's, at Poolwag near Colford.— 


who g-ve him a A. ee | 2 Nn 
N Accordingly, on the 3d May the faid Worgan (who is 
— for it; | for mrs. Skinn, whoſe eſtate it was) — to the 


but the purchaſe King's Head in Roſs; and ſeveral perſons appearing there 
was never 9 2s bidders, Worgan, as auctioneer, ſet up the eſtate to ſale, 
8 by and read the r Viz. < To be fold 
his will, deviſes by auction, this gd May 1764, Ryford Eſtate; conſiſting 
this'eſtate to C. & of à good manſion-houſe, large fertile garden, fourteen 
D. for life, re- (c acręs ef meadow, twenty acres of orcharding, fifty-five 
1 So c acres of arable by eftimation, now let for 461. a-year, 
thainderto ul. Su of which 58. is annually paid to the poor, and allowed 
tees to preſerve, by the landlord. This effate is now ſet up at the loweſt 
gc. *remaincer price: that'tan be thought of, vir. one thouſand guinens. 
ww ___— «Whoever thinks proper to bid for it muſt” advance 5], 
er: . each bidding; and. whoever, bids laſt, and has the 
mainder over. | auction cloſed on his bidding, muſt pay down the money 
Mr. Boorn's in ſix weeks time. There is a contigucus leaſehold 
Ordo , F eftate, of 81. 10S. per year, held under mr. Weſtfaling, 
—— 3 £ for twenty-one; years, two of which are expired, which 
— within . leaſe will be affigned to the purchaſer of the freehold 
the ſtatute of — „ ö 2 y 
Frauds,” as the © - WHEREUPOX, after ſeveral biddings by divers perſons, 
perſonal repre- this eſtate was ftruck down to William Merrick, eſq. 
fentatives of the (fince deceaſed) as the beſt bidder, at 12251. who then 


teſtator are com- 7 8 i 
pellable to com- paid Worgan five guineas in part of the purchaſe - money, 
plete ? and, and Worgan wrote the following receipt for the fame 
Whether, if va- under the paper-writing he had fo read, and gave both to 
hid, a court of QF. Merrick, viz. © Received May zd 1764, of William 
Aide mention . Merrick, eſq. the furs of five guineas, in part of 12251 
ol the teſlator in limitipg the eſtate in itrict ſetclement ? | ; 
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"CONTRACTS. 


1 * purchaſe ſum cf miſs Skinn's eſtate, at Ryford, in the 


« pariſh. of Weſton, in the county of Heretord, ſold this 
«day by auction to the ſaid William Merrick. Received 
« yer J. Worgan.” And the following note or memo- 
randum appears in mr. Merrick's own hand- writing in his 
pocket-book, viz. $ Thurſday, 3d, went to Roſs; paid mr, 
« Worgan, in part of purchaſe-money for Ryford Eſtate, 
« gl. .5s.”—But no article or other agreement in writing 
for the aid eſtate was ſigned or executed by the faid parties, 
or either of them, 

Ma. Merrick, by his will dated 3d Nov. »764, 
in writing duly executed, deviſed ail and ſingular his 
meſſuages, lands, tenements, and hereditaments whatſoever 
lying in the parith of Weſton-under-Penyard, in the ſcy eral 
counties of Hereford and Glouceſter, to his mother, Mary 
Merrick * widow, for her life; remainder to his couſin, 


Thomas Hopkins, for his life; remainder to truſtees to 


ſupport contingent remainders; remainder to the heirs of 
the body of the faid Thomas Hopkins, with remainders 
over ; charged, nevertheleſs, with the payment of 6001. to 
the perſons therein-named. And | 

Tux teſtator thereby alſo deviſed ſeveral other freehold 
eſtates to divers perſons ; and then bequeathed the rents and 
profits of all his leaſehold eſtates to his ſaid mother and his 
aunt Judith Bearpacker, for their lives, and the life of the 
furvivor of them; and afterwards to Joſeph Farrell, 
merchant, his executors and adminiſtrators, on the truſts 
after-mentioned : and after giving ſeveral pecuniary 
legacies, to the amount of about 12001. he bequeaths the 
relidue of his goods, cattle, chattels, and perſonal eſtate, to 
the faid Farrell, his executors and adminiſtrators, in truſt, 
out of the leaſehold premiſes and perſonal eſtate to pay all 
tis debts and legacies (except thoſe charged-on his Weſton 


eltates) ; and to apply the intereſt and produce of the 


remainder thereof for the maintenance and education cf 


William Monro till he attained twenty-one, and then to 
alien the fame; to him : and appointed the ſaid Farrell 
oe executor in truſt, 3 
FARRELL duly proved the will in the proper court; and 
apprehends, that if the contract for Ryford Eſtate is to be 
made good, and the money paid out of the perſona! eſtate, 


there will not remain ſufficient to pay the money-legacies 


without ſelling the leaſehold eſtates, or ſome of them. 
Dogs the Above tran{a&fion amount to a good contract 
for Ryford Eſtate? and, Can mrs. Skinn, by any and what 


1. Quere, 


Anfaer, 


The firſt will be to enquire, How far this contract at the 


people upon uſing every fort of contrivance and practice to 


. 
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CONTRACTS. 


for and complete, on his part, the purchaſe thereof? and 
Who will thereupon be entitled to the & fame ? and, Out of 
what fund or eſtate of the teſtator's muſt the purchaſe. 


money be paid? and if a bill in equity be neceſfary, Who 


\ 


will be proper parties thereto ? 


HIS Caſe having appeared to me to have a good deal of 
difficulty in it, I deſired that a copy of it might be laid before 
mr. Wilbraham, that we might meet together upon it, and 
deliver our joint opinions thereon to mr. Hopkins, — 
Accordingly I had a conference with mr. Wilbraham, and 


what F now write is to be conſidered as our joint opinion. 


THERE are two things to deliberate upon in this Caſe, 


auction is binding upon mrs. Skinn, the owner of the eftate ? 


- and the ſecond will be to enquire, How far the fame 


contract was and is binding upon the teſtator mr. Merrick, 
who was the beſt bidder for it, fo as to make his executor 


mr. Farrell compellable to the performance of it, by 


obliging him to pay the reſidue of the purchaſe-money out 
of the teſtator's afſets ? 

Qorsrions concerning the carrying of contracts into 
execution by a performance in ſpecie, were always gogni- 
zable by courts of equity only; for, at law, nothing could 
be recovered but damages for the breach of the covenant. 
Before the ſtatute of Frauds they carriedall forts of contracts 


_ Into execution indiſcriminately, where the fact was fully 
proved, and there was nothing illegal or inequitable in the 


terms of the contract. The great difficulty then was to 
make out the point of ſact, and to prove the allegation on 
the bill, that a contract, in ſuch and fuch terms, was 
actually made and entered into by the parties. "This put 


procure ſuch witnefſes as would depoſe to the facts they 


wanted to ſupport, without being over-ſcrupulous about 


their oaths; and this became a great terpptation to ſwear- 
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Tas legiſlature, to remedy this evil, made the ſtatute of 


| Frauds and Perjuries, which has introduced the particular 


fplemnity of a writing ſigned by the parties, as a ſpecial 
farm to be uſed in every contract or agreement concerning 
land; without which ſuch contract or agreement is to be 


conſidered as ineffectual and invalid. And it is generally 


 trus, that wherever there is a non-obſervance of that 


ſolemnity'or ceremony, which is ſo made requiſite by the 
ſtatute, there the contract, if it concerns land, is to be 
conſidered as a mere Arbe g and as having no ſort ons 
operation. þ 

As we have directed the two clauſes of this ſtatute, ſo far 
as they are relative to the matter now in hand, to be 
tranſcribed and annexed to this Caſe, it will not be 
neceflary to repeat the words thereof here ; but the words 
of the firſt claufe do, in ſubſtance, amount to this: That no 
legal or equitable intereſt in lands can be affigned, 
transferred, or granted, by any owner or proprietor, to any 
third perſon or ſtranger, otherwiſe than by ſome inſtrument 


er note in writing ſigned by the owner or proprietor, or by 
ſome agent of his authoriſed by him in writing. This is a 
; politive law, impoſing, even on - courts of juſtice, an 


obligation of conſidering ſuch contracts and agreements as 
are deſtitute of this form or ſolemnity as totally void and 
ineffectual ; and courts of juſtice are always jealous of all 
eudeavours to elude the force of the ſtatute in this particu- 
lar. But circumſtances may alter the caſe 3 as where the 
| arty himſelf ſets up a contrivance to make the words of 
the ſtatute ſybſervient to any fraud that he meditates 
himſelf. As when the owner agrees to ſell for a price 
certain, and receives a conſiderable part of the purchaſe- 
money, and then, by reaſon that he has not ſigned the 
agreement, relies upon and pleads the ſtatute of Frauds; 

here the court, conſidering the contract as partly carried 
into execution already, and that then it is too late for the 
pwner to rely, with any fort of equity, on the ſtatute ; 


CONTRACTS. 


and therefore, and for that all the parties cannot be again 
reſtored to their former condition, the court will fet aſide 


ſuch a plea ;; otherwiſe the ſtatute would itſelf be made a 
handle for the groſſeſt deception, that of wice-drawing , 


people to pay their money into the hands of thoſe who 
would laugh at them when they came to demand the thing 
of-which that money was intended to be the price, So, 
where the owner himſelf declines to rely on the ſtatute, 
and owns, in his Anſwer, the reality of the contract, this is 
conſidered as a waiver of the benefit of the ſtatute. 
From thefe premiſes mr. Hopkins feems to have 
encouragement to hope, that there may be circumſtances 


found to keep this Cafe out of the reach of the ſtatute. 


From the note in the margin oppoſite the Firſt Quære, it 
| ſeems probable, that mrs, Skinn will not be very adyerſary. 
Were ſhe to be fo, ſhe would be adviſed to plead the ſtatute 
in bar to your demand to have the contract performed. 
But till, if ſhe ſhould put in a more favourableAnſwer, or 
even file a Croſs-bill herſelf to have the contract carried into 
execution by mr, Farrell (mr. Merrick's executor); it 
would be adviſeable for mr. Hopkins, on his part, to make 

out ſuch a caſe as ſhould ſhew that mrs: Bkinn was really 
_ compellable to perform her part of the contract. Fhere 
are probably ſome facts to he found that maybe favourable 
to you, if you are curious and careful in your enquiries, It 
may very probably come out, that ſome papers or letters 
might paſs between mrs. Skinn and inr. Worgan the 


auctioneer, which may amount to an order or authority in 


writing to mr. Worgan to act for mrs. Skinm asg 

in this affair. Something of this kind night paſs in 
drawing up the advertiſement for the ſale of this eſtate" by 
auction on the 34 May at Roſs, and in handing the fame 
to the Printer of the Glbuceſter” Journal. Mr. Worgan 
read the paper-writing mentioned in this Caſe; on the day 
appointed for the auction, to all that were preſent at that 
7 EEO mts. Skinn om 
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iii it is to be conſidered as an Appendix or Supplement. 
he meeting at Roſs in the auction- room, and the reading 
the before-mentioned paper writing to the by- ſtanders, and 
the ſeveral biddings conſequential thereto, make the whole 
favoiir of a public tranſaction. The laſt bidding by mr. 
Merrick, which was cf 12251. over-reached and diſap- 
pointed all the reſt. Every- body acquieſced in this, and 
ſubmitted to mt. Merrick's payment of five guineas in 
part of the purchaſe-money, and to his taking a receipt 
for it as the purchaſer. "The circumſtance of this receipt 
being wrote under the. before-mentioned paper- writing, 
and being ſigned by mr. Worgan, as a perſon duly authoxiſed 
by mrs. Skinn to ſell the eſtate, in the preſence of all the 
byrſtanders, as a ratified and confirmed bargain, are very 
frong. - Who can put all the parties, al! the bidders, all 
exactly in the ame plight they were in the moment before 
mt. Merrick bade the 12251. ? Who ſhall repay to mrs. 
Skin all the charge ſhe was at before and on the day of the 
auction? The five guineas, it is true, is but a trifling part 
| of the conſideration; and there is a caſe in one of the 
Equity Reports, that the payment of 208. as part of the 
purchaſe- money, upon a contract for a ſale, was not 
thought, by one of the lord-keepers, as ſufficient to deliver 
that contract out of the ſtatute. But that was but a. 
dium of his lordſhip's, who blamed the counſel for not 
having pleaded the ſtatute. | Yet that was a private 
tranſaction, and the contract or bargain ſtruck between 
party and party in private, and upon a bare colloguium. 
But ſuppoſe mr. Merrick had here paid inſtead of five 
guneas ſive hundred guineas in part of the purchaſe- money, 
and had took the ſame receipt for it as he has here for the 
five, ſhould not the caſe have been out of the reach of the 
ſtatute? Where will you ſtrike the line? and who ſhall 
ſettle the quantum that ſhall ſuffice in payment of part of 
any purchaſe - money, to draw the caſe out of the ſtatute, 
5 * or 


- Rs | CONTRACTS. 
or aſcertain what ſhall be deemed (o rrifling as to leave 
the caſe within it? is 

Tut it comes to be eotifidered,! How this matter will 
ſtand with reſpect to mr. Merrick, and to his executor mr. 
Farrell as perſonal repreſentative. The ſtatute in the 
ſecond claufe purports, that the executor of no man ſhall 
be charged by ſuit or action upon any contract or agrec- 
ment for the ſale of lands, unlefs the agreement itſelf, or 
ſome nate cr memorandum thereof, be ſigned by the party 
to be charged therewith, or by ſome other perſon by him 
thereunto lawfully authorifed: Obſerve; the words are 
not, & or by ſome other perſon by him thereunto by writing 
* Ewfully authorifed.” In this the ſtatute differs from 
the former part, where it ſpeaks; in the firſt clauſe, of 
\deeds or notes for granting of lands, Which the ſtatute 
requires to be ſigned by the parties; or their agents lawfully 
authoriſed by writing. IL his diverſity is remarkabte. 

We rely not on the entry in the Memorandum-Book. 
Arguments may be fetched from ity but we chooſe what we 
-think is better ground to ſtand upon; and that is; mr. 

»Worgan's having; as auctioneer, ata public meeting, 
where all the tranſactions and proceedings of the ſeveral 
perſons there aſſembled together were, by their joint 
conſent, in a manner agreed to be regulated by his deciſion 
and dotermination,” ſigned the paper- writing before- 
mentioned, and likewiſe the receipt for five guineas, as 
| before is likewiſe mentioned. This is a fact that is 
inconteſtible. Now in commercial tranſactions no- 
thing is ſo common as for a factor to accept of a, 
comtniſſion, and to act for both parties, the buyer and the 
ſeller. Then, Why ſhould not an auctioneer, in ſuch a 
tale as this, be conſidered as a ſort of negotiorum geſtor, or 
4s the” moderator or | preſes at à general meeting or 
- aſſembly ? Every one of theſe pro tempore has à certzin 
of authority from each of the individuals that 

W compoſe 


CONTRACTS. 
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WT poſe tlic aſſembly. Why riot fo of ar auQtioneet ? 
Each individual, as he bids at an auction, authoriſes the 
aQioneer, as the chairman or moderator of the meeting or 
aſembly, to mark him or proclaim him as the bidder of fo 
much money for the thing then at ſale. The auctioneer 
Aways does ſo, and in a public manner declares ard 
ims that perſon as a bidder for that thing of ſo much 
money. When another perſon overbids that laſt declared 
bidder, the whole aſſembly, upon its being proclaimed, 
acquieſces in conſidering ſuch other perſon as the new 
candidate for the purchaſe of the thing at ſale, at the 
advanced price by that perſon propoſed, and by the 
auctioneer declared. If a third perſon over-bids him, he is 
over-reached in his turn as the former one was, aud he 
ſubmits in like manner. Is not the auCtioneer pro tempore 
the agent of each of theſe bidders, and lawfully authoriſed 
thereunto ? Then, when the ultimate bidder, as mr. 
Merrick was in this caſe, names a price beyond which 
nobody will go, the auctioneer proclaims him the bidder at 
the price offered; and alſo declares, by ſtriking down 
| the hammer, that nobody has appeared to offer more; and 
farther, ſigns a paper importing, that that laſt perſon was 
me beſt bidder, and paid part of the purchaſe-money. 
| Why is not the auctioneer to be conſidered as an agent for 
that beſt bidder at the advanced price, and thereunto 
lawfully authoriſed ? and, Why is not this a ſufficient note 
ot memorandum in writing of the agreement for the ſale of 
| the land, ſigned by a perſon thereunto lawfully authoriſed 
by the perſon who entered into the agreement ? Theſe 
circumſtances weigh much with us ; they will weigh more 
or leſs with others, according to the point of light in which 
they view the circumſtances of this Caſe. Your bill muſt. 
be againſt mrs. Skinn and mr. Farrell : againſt mrs. 
| Skign, to complete the contract, by producing her title and 
executing a conyeyance : againſt mr. Farrell the execu- 
1 for, 
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2. Quzre. 


_ Anſwer. 
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tory to pay. the reſidue. of the- purchaſe-money out of the 


teftator's aſſets. Mrs. Skinn will be amicable; but yet it 


will be prudent to make out che fact by witneſſes againſt 


mr. Fatrell. You cannot expect that he ſhould be 
amicable; he muſt be e for. the fake of his 


teſtui gue truft. 


Can mr. Thomas Hopkins en in poſtelfon of the 
Weſton eſtates, or can he at preſent (mrs. Merrick who has 
an eſtaʒe for life therein joining with him to make a tenant 


to the precipe) by a recovery bar the eſtate tail and 


remainders over limited of thoſe eſtates by the will of the 


ſaid mri Mertick, and ſettle the Tune to _— uſes _ 


purpaſes as he fall think fit? 
T THINK, mr. Hopkins cannot bar his iſſue; © or the- 


dem z=man, as to the lands contracted for by mr. 
Merrick from mrs. Skinn, becauſe mri Merrick; at the 
time of his will, had not the legal eſtate; and yet they will 
pass as lands for which he had articled, and of which he 
was proprietor 1n equity, if the contract was binding and 
valid to che parties concerned in intereſt therein. T his js 
the caſe of Greenhill and Greenkill. When a man has 


dut an equitable intereſt in lands, his deviſing thoſe lands | 


can amount to no more than a di re&ion to thoſe who haye 
the legal eſtate in truſt for him to convey that eſtate 
according to that dev iſe. Courts of equity wil put what 
interpretation they pleaſe on "the words of ſuch a deviſe ; ; 
and, without minding the rule of law, will direct ſuch a 
ſettlement a8 will AE with their method of con- 
kung that deviſe J and that ſettlenient is from thence- 
forth to 'be the rule to regulate the ſucceſſion to thoſe lands. 


Where, in fuch a Eaſt, © a teftaror interpoſes an eſtate to truſ- 


" tees to ſupport conti Bent remainders, they infer from thence, 


Tut the teſtator nicant there ſhould be contingent temiain- 


ders iriſerted. 80 they confider the words Heir of the boah 


begetten, as meaning the firſt and other fors ſucceffvely: 
"a6 they order a Hmftation in the ſettlement to the firſt and 
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ather ſons ſucceſſively in tail, in ſtrict ſettlement. This is 
the caſe of Bagſhaw and Spencer, decreed by lord Hard- 
wicke, But where the teſtatox has the legateſtate himſelf, 
and is legally ſeiſed, he wants no further ſettlement by the 
ad or interpoſition of any court of equity. His deviſe, 
tithe terms of it, is to be the rule whereby the future 
fuceeflion is to be regulated; and the common law depends 
upon that. Now, wherever» there is a limitation to the 
| heirs of the body (there being a precedent eſtate for life 
limited to that perſon out of whoſe body thoſe heirs are to 
proceed) that, fays the common law, gives an eſtate tail, ; 
ind a power to ſuffer a recovery; and the deviſing eſtates 
1 id truſtees to preſerve contingent remainders, where there 
xe no contingent remainders of uſes at all ſpoke of, 
| pointed out, or thought of, by the will, is impertinent and 
void, and therefore operates nothing, If mr. Merrick had 
lands in Weſton” whereof he had the legal eſtate in fee, 
they. will go to mr. Hopkins in tail; and he may, under 
| good advice, ſuffer a recovery. This is the caſe of Coul- 
| fon and Coulſon. But as to the eſtate contrafted for of 
met, dein, it is different, as ] fit before, 
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a co- 
pyhold eſtate, (o 
which, through 
his own negleQ, 


wiſed it to his 


wife in fee. 
The ſeveral 
Or1x1oxs of 
Ma. Writnka- 
nA and Six 
D. Rrox, 
Whether, for 
want of admiſ. 
Sion, the deviſe 
was void ? 


notice of them both, and was ſent to by the ſteward when 


in ſee ſimple in this copyhold by his purchaſe, though he 


FeRANCIS BUCKLE, late of Newmarket, about three 
Forage purchaſed a copyhold eſtate in Newmarket. 
He about the 


& thereto belon 


LE 
6 4 3 # 


* 
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16th November laſt died; and by à codicil 
to his will, bearing date 28th November 7 8, gave the 
faid premiſes to his wife in fee, in the words Leng, ec 
wit: A codieil annexed to the laſt will and teſtament of 
<.me Francis Buckle, of Newmarket, in the county of 
Cambridge, gent, and which I defire may de called and 
« taken as part and parcel of my Grid lat wil and teſtament. 
« Whereas I lately. purchaſed of Simon Collier, of 
ing, in the county of Middleſex, waterman, one 
old meſſuage or tenement, barn, ſtable, yard, and 
her the premiſes thergto belonging and r 
« which faid copyhold premiſes are ſituate, lying, and 
& being in Newmarket; in the county of Suffolk, to hold 
* unto me, my heirs: and aſſigns, for ever Now I do 


« W 
« 00 
« och 


hereby give and deyiſe all my faid copyhold meſſuage 
„ or tenement, barn, ſtable, yard, arid other the premiſes 

ging, unto my loying "wife 1 
Buckle, and to her beirs and aſſigus fur ever” t 

Tt teſtator Francis Buckle made a ſurrender to the 
«uſe of his will, but was not admitted to the premiſes. 

Ir the deviſe and ſurrender to the uſe of his will are not 
void, and the eſtate deſcended to the heir at Jaw Samuel 
Buckle, teſtator's brother, fur want of admiſſion of teſtator 
to the premiſes ? | | 

Ir you think deviſee, teſtator's wife, has any equitable 
right, and can be relieved in chancery ? 

PLEASE to obſerve, that there have been two courts 
holden in the manor ſince teſtator purchaſed, and he had 


as were holding z but he refuſed to go and be admitted. 
IKEWISE obſerve, the teſtator's wife, the deviſee, was 
not above gool. fortune, and he has left her above 1500), 
excluſive of this eſtate, 


I THINK, that Francis Buckle had an equitable eftate 


had not obtained a legal intereſt by an admiſſion; but the 


n oo bes MOT) Th. fk my, i (Þ. > & 
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rendor became a truſtee for him by the contract; and ſuch 


able eftate was, I think, deviſeable by the purchaſor, 


even without a ſurrender to the uſe of his will. And 
therefore, although the heir at law of the huſband may 
poſſibly have the right primarily to be admitted, yet the 
nie, who is the deviſce, will, I think, in equity, be entitled 
to be admitted ultimately to this eſtate, notwithſtanding - 
ſhe is ſo well provided for, | 
Lincoln 's Inn, R. WILBRAHAM. 
June Iz, 1751. 
© ICONCEIVE the furrender was good, and prevented 
e deſcent to the heir, who cannot, by ejectment or 
otherwiſe, eject the widow, | | 
ja 275% D. RYDER. 


| ONE ELIZABETH APPLEYARD, wife of William oy, 
Appleyard, gent. in the year x ied ſeiſed in The guardian 
of and in nine K. of arable fand wt meſſuage, with a of a minor in- 
barn and cloſe of paſture, holden of the manor of | Burwell titled by de- 
Ramiſeys in the county of Cambridge, whereof Richard 0 aas 2 
Daſton, eſq. then was and ſtill is lord, leaving two chil- ſudng to be ad- 


thereabouts, and Eliza, of the two years or there- half of his 
abouts, And at a court held for r ward, by reaſon 


behalf of John his ſon, and took admiſſion for his faid ſon the lord entered 
to the ſajd nine acres of arable land, which is in a ſeparate for want of a 
copy, but would not be admitted to the meſſuage, barn and tenant, and 
e, on account of the extrav of the fine faid — 
Daſton demanded; whereupon the ford, on the faid — 
May 1738, ſeized the fame for want of a tenant; and ſoon Jon ens 
after the laid John Appleyard the minor died. And at a briwion upon 
court held for the ſaid manor on 6th Sept. 1 39) the 222222 
William Appleyard was admitted for his 15 daughter . 
Eliza (not Elizabeth) to the faid nine acres of land, but 12, was la- 
Was not admitted to the 5 with ä 1 
2 mitted. 


\ 


tren minors, to wit, John, of the age of half-a-year or mitted on de- 


of May 1738, the fad William Appleyard applied on the gf 4 med 
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for the reaſon aforeſaid, which the lord as aforeſaid had 
ſized an 4ch May 1738, as appears by his own account, 


a true copy. whereof is 5 annexed : and the faid 
mr. Daſton having thus 


eized the meſſuage with the ap- 
nts has ever ſince been in poſſeſſion thereof, and ſtill | 


is. And the ſaid Eliza ſome time ſince, to wit, on or about 


April 1752, intermarried with, one Charles Fryer, and 


ſince ſuch. intermarriage has attained her age of twen on 
years. AndfaidFryer, on 21ſt March Jaſt, ſent Charles 
tindale'to mr. Daſton's houſe at-Hflcham, Cambri 


dpeſhire, 
te demand an account when mr. Daſton told faid Mar- 
tindale he was then without a ſteward, but ſo ſoon as he had 
one he ſhould make the account. And faid Daſtort wrote to 
faid Martindale, that there_would be a court on the 23d 
pf, July 1256 and if faid Martindale or mr. Eryer had 


any buſineſs, they i might then attend; and faid Martindale 


dvcerding) went, and received the faid account from ſaid 


N. ach; wiithe es 173 


mr. Daſton's own hands. And ſaid mr. Martindale toldanr. 
Daſton the fines were — extravagantly ſet, being gl. 8s. 

and 1739; when the meſſuage 
and appurtenants, in the year 1740, were let by mr. Daſton 
himſelf for 3l. 10s. only. To which mr. Daſton replied, 
he ſet the fine is was in good and ſuffi- 
cient repair, * he faid the ſame was not, when he 


{ized the eſtate, more RE in ten ſtanding ;; and 


mr. Daſton further add ed, he would never part with this 
Feel unleſs a 1 given for ſaid Eliza to rebuild 
| obſerve by the acecunt, ſaid Daſton 


| ohms Pets —_ 2 he ſeized it, and had the whole ap- 
praiſed at no more than 2l. 108. as he ſays; and he car- 


e e ＋ . built a barn: on ſome part of his 


- OWN eſtate... 


ts were hon ied from the time mr. Daſton ſeized- 
till 8 17403, and from rea AT 1749 - 


account. the meſſuage and appurte- 


lub 2753z he by his, Account 
| noceupicd | 
"BazHan Rusnznook,. el. Who is now ſteward of 
this manor, ſays the ſeizure. is regularly made, as appears 
by the . but ſays, the ſame was never granted 
92 2 ' lord until the year 1 748, when the ſame was 
granted to fir Samuel En baronet, La as e un- 


ein to 


+: You'tL obſerve, from Michselmas 1: 17 t this time 


ne or d Dattn, not- 
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withſtanding which he inſiſts on the fines after the rate of 
$l- a year, to wit, two years, deducting quit-rent. + 
HETHER faid Daſton is net anſwerable for all the 
rent from the time he ſeized it, although the houſe ſtood 
80 as he ſays, for part of the time? and, Whether 
ſton can by any means, and how, oblige faid Eliza 
to rebuild the barn ? all which, we fay, he pulled down 
and he acknowledges to have pulled down part: and, 
ether faid Daſton can be allowed the extravagant fines 
he mentions in his account? and, Whether the receipts he 
ſays he has for the repairs will be evidence, or he be 
— to prove the work done? And does not ſaid Daſton's 
granting this eſtate to ſir Samuel Clark, in the year 1748, 
purge all former forfeitures, if any there were; being in the 
time of 'infancy.? And ſhould not Daſton, when he firſt 
ſeized this eſtate, have immediately re- granted it to ſome 
. may l on che ſpot, purſuant to 9. Geo. I. who would 
e let and taken care 6f the premiſes, ' and anſwered for 
the rents and-profits ?; And what method is moſt adviſeable 
to recover this eſtate from ſaid Daſton ? 
NorTe, Elizabeth the mother was admitted in the year 
30, by the name of Elizabeth, Parker, ſpinſter, and foon 
Cong intermarried with the ſaid William Appleyard, and 
died in the year 1737; à ſeme covert, leaving John her 
ſon, and Eliza her hter, both infants; and Eliza mar- 
l by bets e was of age, and is {till a feme 
covert; ſo that if any part of the premiſes was out of re- 
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Quzre, 


pair, e thy Are it muſt be between the years 1730 


r PARTI, eto 


covert, 
Nox, I. Eaſtwell has articled for the purchaſe of 
this SOS Fryer and wife, and he has given botid to ſaid 
th at law or r equity in their names. 


Tr will be neceſlry, fac theboner u ura ing of this 
Caſe, to conſider, firſt, What was a forfeiture at common 
law in caſe; of an infant and feme covert; and, Whether 
the lord could ſeize, after three proclamations, for want of 
the infant's or feme covert's coming in to be admitted: 
and in the next place, What alterations are made in the 
common law by 9. Geo, I. cap. 29. An infant at the age 

of diſergtion may forfeit his copphold, not by offences 
; which proceed from negligence or ignorance, but ſuch as 


L 3 proceed 
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proceed from contempt : as if an infant comes not in to be 
admitted according to the cuſtom. at three folemn procla- 


mations made at three ſeveral courts, or if he will ſuffer 
his houſes to go to ruin, theſe acts, favouring of negli- 
gence only, are no forfeitures : but if he denieth from 
time to time to pay his rent, or committeth voluntary 
waſte, notwithſtanding often warning given him by the lord, 
theſe acts, e e ABA nas are for- 
feitures. - 

Ax e quouſque he comes in to be ad- 
mitted, and that the lord ſhall take the profits in the mean 


time, and the proclamations during his infancy ſhall not 


bind him. And as to che objection made, that the lord 


would lofe his fine, the anſwer is, That no fine is due till 


the admiſſion, and the admiſſion is the cauſe of the fine z 


4. Co. 25. 


1. Roll. Ab. 


309 — 
Cro. Car. 7. 


J. Mod. 226, 
2 Sho, 88. 
9. Co. 200. d. 


and by the death of a perſon, even of full age, who ought 
to be admitted, before admiſſion, the fine is loſt if no pro- 


clamations have been made. If the huſband commit waſte 


in-copyhold-lands of his wife, and dies, this is a forfeiture of 
the wife's copyhold, for it is a wrong to the lord: but if 
the huſband leaſe his wife's land contrary to the cuſtom 
and dies, that forfeiture will not bind the wife, for it is a 


wrong to her as well as the lord. So a feme covert is 


heir to a copyholder, and there are three proclamations 


made, and ſhe and her huſband do not come in, the lord 


may ſeize during the coverture only. -. 
Now it will be proper to ſee how far the common law is 
altered by . Geo. 1. cap. 29. It is expreſly enacted, that no 


infant or feme covert ſhall forfeit for neglect or refuſal to come 


to oourt and be admitted, or for refuſal or omifficn to pay 
the fine ; fo that it took off the forfeiture during the huſ- 


/ band's life in caſe of coverture, and for the benefit of the 


lord enacte, that the infant or feme covert ſhall, in the 
manner mentioned in the act, appear at one of the three 


eourts; and in default thereof, the lord, after three courts 
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and proclamations, may, at a ſubſequent court, nominate a 
guardian or attorney for ſuch infant of feme covert, and 
impoſe the fine. That fine may be demanded by the bailiff 
by note ſigned by the lord or ſtewurd, as in act; and if 
the fine not paid within three monttis after dertianded, the 
lord may enter (that is, bring an ejectment), and may teceive 
the rents, but without liberty to fell timber; tifl fine and 
coſts raiſed, although infant or feme covert die before ; of 
all which rents the lord ſhall yearly, on demand, render an 
account and pay the ſurplus. When fine and coſts ſatiſ- 
fied, or if tendered, then ſuch infant or feme covert may 
enter (that is, bring an cjectment) ; and if the lord, after 
tender, refuſe, he ſhall be liable to damages and coſts. If 
the fine is not warranted by the cuſtom, he] legality may be 
controverted, as if the act had not been made. 


. You ſee plainly by this, what great alterations are 


3 in the common law in favour of the lord: 
How far the lotd has complied with this act is next to 
be conſidered. . It is ſtated, that on the 4th May 4738 
the Jord ſeized the houſe and barns for want of a tenant, 


the very fame day that mr. Appleyard admitted his ſon. to 
the nine acres z ſo that there was no court, no proclama- 


tions at three courts, no ſubſequent eourt, no fine ſet not 


demanded by the bailiff, by note ſigned by lord or ſteward, 
dut the lord enters by his own authority. When Jobn dies 
in 1739, about a year and a halfold, Eliza the daughter, an 
infant, had a right to be admitted, as beir to her brother, to 


the houſe and barn ; but the lord has kept poſſeſſion ever 


fince he firſt took it in 1738, and does not feem to have , 
Paid the leaſt regard to the act in this caſe, at leaft ſo fir as 
Is ſtated in the Caſe, In April 1752, Eliza, the infant, 


marries Charles Fryer, whoin 1756, when the infant comes 
of age, demands an account, which, by the act, ought to 


have been given yearly ; and the lord computes the two 


* * at 5l. 8 quit- rent (neither of which * 
0 | L4. 
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e had power to ſet, unleſs he had thought fit to obſerve the 
'requiſites of the act); but by his own account ſays, he did 
not let it for above 31. 108. and declared he would not part 
with the eſtate till ſequtitygiven to rehuild the barn, of which 
be has been in poſſe hon ever ſince. May the 4th 1.738, under 
the pretence of John's (not Eliza s) not repairing the barn. 
Not content with chis, he took down the barn, had 
whole appraiſed at al. 108. and carried the wood away, 


"built a barn on his own eſtate ; 4 nan 


"engugh, . has. granted "the eſtate to ſir Samuel Clark. 
How he could do this, when the act ſays there ſhall be no 
"forfeiture for not being admitted, or not paying t the fine, 
I cannot find out. And there can be no pretence of warit 
"of fepaits of the batn, of Which: he has been in poſſeſſion 
ever ſince 1738, ind Eliza, during all; that timie till 7 56, an 
infant, and in the lame year covert baron; and there is 1b 
FPretence of notice Sven, either to the huſband or feme, to 
repair the bam, which 3 the Tord's' on poſſeſſion all 
e * 4 hw 2 * i al 2 282 weft 


* bar think, as the act gives Itberty” to con- 


'trovert the fine, aul as upon an ejectinent by mr. Fryer and 

bis wife the lord” miſt bew "that he has obſerved the 
"requiſites preſcribed” by the Act, and thät the fine Wäs 
e "which Upon his own aecount appears to "be 
. otherwiſe, 1 would adviſe mf. Fryer” ah 12 wife ts bring 


= 4 3 


can obſerve, mores one requiſite ah in = 


- another ; 4 and therefore if you recover, he will be anſwerab 
for all the meſne profits and damage done to the barn in 


A ation of 'itehpals for die met profits, When - 


you h Have recovered politflion of the pteriſes, | he may then 
_ gives no notice to put and keep the premiſes in repair, as he} is 
"Jond 5 hut d 1 do not ſee how he can, as things ſtand, now 
be mr. Fryer to rebuild (but in the action for the 

meſne profits, I rather think, mr. Fryer can compel him). 
I think, 


, 


- 


— 
2 


COPYHOUDS, 


IJ think, his own account is evidence to x jury of the 
extravagance of the fine. The receipts for the repairs, I 
think, will not be good evidence; but tne repairs mult be 
proved to be done, and the quantum, by witneſlcs. The act 
gives no power to > grant to fir Samuel Clark or My other 
perſon. 
WasrEls a PIR wrong, ; which dies with "y perſon; 
and in moſt part of 1730 and 1737 ſhe was a ferne covert, 
and no-/preſentment made of any want of repairs, nor = 
notice to her or her huſband to repair... When you bring +1 
an ejectment, it will be proper to move the court to-inſpect | 
the court rolls, to ſee what proceedings have been had by 
the lord, and to take copies thereof, and of the grant t to fir 
Samuel; which if you do not apply for you will not know 
what ſteps have been taken, nor will you hear of the grant 
to fir Samuel, which they will never produce, Trad * not 
| e to have it produced againſt them. 
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75. e of Chatteris Ham uus. 


Ta court 'held 12th of May 1698, it appears 1 Cas 3. 

Emanuel Nottingham and — his wife in. open on = i 

court ſurrendertd” a meſſunge, with the appurtenances, in eſtate — | 

Mill End; and three acres and un half of marſh land, to ed it to the uſe Il 

* the uſe a. behoof of - Robert Edgy and Mary his wife, of bim(elf and þ 
| and the heirs of their bodies begutten or to be begotten be. — — 
"tween them; and for default of ſuch iſſuey # the right of dhe guns 


of the ſurvivor 


ry the ſaid Robert Edoy ſor ever: and they were ad- of them, and is | 
| 


accordingly. ' The faid Mary died without iſſue. the heirs of their 
* Ar a court od 15th OR. 855 it ED that on dies lawfully 


the 16th" MV 1710, Robert Edgy ſurrendered the faid 9 
meſſuage to ti e uſe of himſelf and AS His ſeond: wife, r:ght heirs of 


| 
| 
"or the term N their natural lies) and the life of the langer furrenderor, ; I 
{Liver of them, and to the dar their bodizs:L.gufully-be= The ug g | 


and wiſe dicd, 
| Jeaving iſſue ons dau ghter, who wa admitted to the copydbald m tee, und afterwards * 


Need the ſa ne in fee. KY Joux Orth ion, Whether the Waßbter ſhould not hare 
aumitted to an eſtate tail only, wirh's fee ſimple exprRant ?. and, Wheth ber ber 

. law might a Saas almygance?,_ 972 1 2 
82 8 gotten 


i or to be 113 and for default of ſuch heirs; to 
the — heirs fo t yy Robert Edgy for ever. Mary at 
this court was admitted to the ſaid meſſuage, with all the 

appurtenances to the fame belonging, for the term of het 
life, Robert being dead. This Mary afterwatds married 
one Behagg. 
i a _ — 13th Nov. 1746, it is found by the 
» widow, late wife of Robert 
Zi tied biet 101 2 a commonable meſſuage i in Mill End, 
| Mary Edgy is the only daughter and heir at law 
Wars, She was NT Edp, — aid father, and was admitted to the 
es af Bet * commonable ee e e e e nd 
and Mary. aliens for ever. 
| Ar à court held the 1 th of OR. 17 2, . 
n 


the homage, that Mary Edgy (the wife of Thomas Brow 
who held to her and her hats one commonable meſſi 
Mill End, and three acres and an half of fen land in rol- 
bard, e oy ſciſed thereof; but before. ber 
marriage, by the name of Mary Edgy made a- ſurrender 
to the uſe of her will dated roth Sept. 1710, and by her 
will deviſed as follows, vis. I give, deviſe, and bequeath 
« unto. Thomas Brown all that m one commonahle meſ⸗ 
« ſuage fituate in Mill End, with all the lots, commons, and 
« appurtenances thereunto belonging in Chatteris aforeſaid, 
« next a meſſuage of Thomas Heard South, and all thoſe 
4 my three acres and an half of land (more 0: leſs) lying 
« Crollard, to him for the term of his natural life; and after 
_ < his deceaſe, to tae. heirs that may be living of our two 
« bodies : r 


« Brown all that one commonable uage, with all the 
CCC ˙ A to the ſame, 


44:4... or eb, lyi rollard, to him, to his heirs and aſſigns 
5 „ e n Minus.“ 
8515 r his beirs 


for ever. - 


| . 10th of 1 Edgy iaailed the 
meſſuage, and he had i oy ee erg 
Mary, we'd married ſaid I homas 9 3 

Charles, who died minors; and Mary Edgy, afterwards 


© Behagg, had only a term for life; fo that Mary 
| te, on the wth Nov. COON 


< bodies living at my deceaſe, then 1 give unto. Thomas 


«© and: all thoſe, my. thre geres und an half of lad, more 


Ah ee oc 


: 


* 
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have been admitted as only child and heir of the bodies of 


ſaid Robert Edgy and Mary Edgy in fee tail, and not in 


fee; and if ſo, as no recovery is ſuffered, and it is pre- 
ſumed ſhe could not.. deviſe this eſtate, but that the fame 
will deſcend to her coufin Alice Starkings, formerly Edgy, 
only daughter of Thomas Edgy, who was brother of the 
whole blood to Robert Edgy the ſurrenderor. 
Maxx Epcr, —— Brown, made her will and 
ſurrender to the uſe thereof before her marriage with faid 
Brown, and afterwards married him, and died by the name 
of Mary Brown, not Mary Edgy ; fo that I much queſtion 
whether her will would pals thts eſtate if ſhe had the fee 
thereof: and it is ſaid there are no witneſſes to the will; 
but I do not know that, having never ſeen it, it not being 
proved. yh | | 
THERE is another copyhold eftate in another manor, 
and 1 have ſent for an abſtract of title from the Rolls. 
Nov it is intended to bring an ejectment on the de- 
miſe” of Matthew Starkiags and Alice his wife, the tenant 
in tail, but there is ſome doubt, | | 
- "WHETHER tenant in tail can maintain an ejectment 
before admiſſion, as tenant in fee may, though it appears 
by 4. Rep. 21. 22. in admittances by deſcent. the lord is a 
mere inftrument, not being neceſſary to ſtrengthen the 
Keir's title, but only to give the lord his fine? 
Nor. Cro. Eliz. 90. The heir of a copyholder may 


enter and bring treſpaſs before admittance, and ſurrender 


before admittance ; but he is not a compleat tenant to be 


ſworn of the homage, or maintain a plaint in the lord's 


cout. 4. Rep. 22. 27. 


As. to the meſſuage, as Robert Edgy and Mary his 
firſt wife died without iſſue, Robert was ſeiſed in fee, and 


he having afterwards ſurrendered the fame to the uſe of 
 bimfelf and Mary his fecond wife for their lives, and of 


the ſurvivor, and to the heirs of their bodies, and for de- 


fault of ſych iſſue, to the right heirs of Robert Edgy, 


upon Mary the ſecond wife's death, and of Robert wha 


left iſſue Mary, wo was the only iſſue and heir of the 


Anſwer. 


faid Robert and Mary the ſecond wife, I think that the 
aid Mary, on the death of her father and mother, was 


tenant in tail, with a remainder in fee to herſelf, and 


* 
b ought 


155 


256 


de have ben ami and. not us tenvint in 


Ae AA ls as ar 
no iſſue of the firſt, marriage; Robert Edgy was ſeiſed of 


- that remainder in fee, which by his death deſcended to 


Mary Edgy, the daughter and heir of Robert in fee; and 
as this Mary Edgy the daughter was as to the meſſuage 


| tenant in tail, with a remainder to herſelf in fee, and as 


to the three akres and a half tenant in fee ſimple, ſhe 


| had power to ſurrender all the premiſes to the uſe of her 


amr. 


will; and her will would paſs the reverſion in fee, ex- 
pectant on the eſtate tail in che meſſunge, the rever- 
fion in fee in three acres and a half. 

And though"ſhe ceuld not deviſe the "IV tail, 7 
as that eftate determined by her death without iſſue, the 
deviſe would take effect for the whole, if the ſurrender to 
the. uſe of her will, and the will, be good. Now, as ſhe 
bas ſurrendered all to the uſe of her laſt will, and after- 
wards by her will devifed all to Thomas Brown, "and 


afterwards intermartied with the ſaid Thomas Brown, 1 
_ {hink che intermarriage was a revocation of the will; and 


though when a copyholder having made a furrender to 
dhe dle of his will, and having made his will, dies, the eſ⸗ 
tate paſſes by relation by the ſurrender, and not the will. 
which directs only the uſes of the ſurrender, and there 
id no need of any witneſs to the will though it cbncerns 
hund; yet the will can take no effect nor the ſurrender, 
Kot the taking uf the huſband: and the coverture at the 
%irhe-of her death, was a countermand of the ſurrender 
e eee ee * e een 10 
„Tux C 
Wer dan hes. . Co ar. aa, a5. as well as te hi | 
Sf tenant in fee; K ie 

- Mx. Starkings and Alice his. wife, helen their 
Mary Edgy, afterwards Brown, may maintain the ejefx- 


ment 
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ment as heir at law in fee; but by miſtake in the Cafe 
u have ſaid, Alice his wife, tenant in tail. | | 
| NoTE, The eſtate tail determined and ceaſed in Mary, 
afterwards Brown, | | of 4:4, 


271 December 1756, THEO. JOHNSON. 
—— —— 


ONE Mary Edgy while ſingle, about 17 50, made her wil 


in writing, and ſurrenders to the uſe thereof in three 


manors, and thereby deviſed ſome copyhold eſtate in the 
words following, viz, „I give, deviſe, and bequeath, unto 
Thomas Brown, all that my meſiuage, &c. to him, for 
« the term of his natural life; and after his deceaſe to the 
« heirs that may be living of our two bodies; but in caſe 
e there ſhall be no heirs of our two bodies living at my 
« deceaſe, then I give unto Thomas Brown all that, &c. to 
& him, his heirs and aſſigns for ever.“ 1 
S841 D Mary ſoon after intermarried with the ſaid Tho- 
mas Brown, and died, leaving no iſſue by him. : 
SAID Brown, in the year 1742, was admitted in fee, in 
the three ſeveral manors, to the ſaid copyhgld premiſes, by 
virtue and under the laſt will and teſtament of the faid 
Mary, and ſurrenders to the uſe thereof, and has been in 
ſſeſſion thereof ever fince ; but Alice the wife of 
— Starkins, of Baſſingbourn, labourer, heir at law to 
the faid Mary Brown, lately brought an ejectment to 
recover this eſtate, being adviſed that the intermarriage of 
ſaid Mary Edgy with ſaid Thomas Brown, the deviſee, 
was a revocation of her will; and faid Brown having been 
adviſed ſo likewiſe, he has agreed and articled to pay ſaid 
Starkins and wife a ſum certain, on their making him ſuch 
title to, the premiſes as his counſel ſhall adviſe, at his own 
expence; br as faid Brown is now admitted, and has paid 
"fines and fees to near the amount of 301; he apprehends his 
purchaſing the ſaid eſtates of the heir at law will male the 
, eſtate worth more to him, than any ather purchaſer, by near 
that ſum ; and that the heir at law, need not to be admitted, 
s the lords have a tenant, and have had diſcent fines, ſo are 
not prejudiced. | LT 994 HI 1 l . 
WII a general releaſe from Starkins and wife to ſaid 
Brown, and inrolled in the court: rolls of the reſpective 
manors, make Brown's title valid, inaſmuch as the heir at 


law, 


- 
. 


my 


Carr gs 


Mr. Joxxscn's 
Orrxz0Nn upon 
the proper 
mode of extin- 
guiſhing tha 


claim of a feme , 


covert to a 
copy hold eſtats, 


__—_=—y_____—_—_ HR, — — — 
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law, mrs. Starkins, is a ſeme covert? or, Maſt Starking 
and his wife ſurrender and releaſe their right and title in 
theſe eſtates, and ſhe be examined by the ſtewards or their 
deputies ? and in ſuch cafe, Will not the lords be entitled to 
another fine; or, What way is moſt aduiſeable for Brown 
to take his title from Starkins and his wife at the leaſt 
expence, as this caſe is circumſtanced ? and, Can the fame 
be done, in a T2 what per, ſo as not to make 


to pay fre ſines and fees ? - 


..1 THINK' it is very clear, that as Mary Edgy deviſed 


the copyhold eſtate which ſhe furrendered to the uſe of her 
will to Brown, and afterwards intermarried with him, that 
ſuch marriage is a revocation of the will. 

Ap though the wiſe died, after the intermarriage, 
without iſſue, and Brown the huſband ſurvived, and procured 
himſelf to be admitted as under the ſaid will and ſurrender 
in fee, yet ſuch admiſſion will be void as againſt the heir at 


law of Mary Edgy, though he has paid his fine and fees for 


the admiſſion: but as the lord by ſuch admiſſion has à proper 


- tenant, though by a defeaſible title againſt the heir at law, yet 


the heir at law might, if not covert baron, by a releaſe at 


common law have barred and extinguiſhed her right to the 
. faid copyhold to or for the benefit of the ſaid Brown; but 
- asthefaid heir hath intermarried with Starkings, ſuch releaſe 


at common law will not bar or extinguith her right in the 


"preſent caſe, as ſhe is a ſeme covert; and therefore 1 
think, that therc is no other way to perfe the eſtate of 
the aid Brown than by the faid Starkings' and his wife's 
"fatrendeving and releaſing her right by copy of cqurt-roll, 


© and by the faid Starkings“ wife being examined by the 


-ſteward as to her conſent. But I think clearly, chat the 
lord will not be entitled to any fine whatſoever upon ſuch 


furrender or releaſe ; for is to the lord, he has a good 
- tenant by Brown, and the admiſſion of Brown is good 
againſt the lord, and the ſurrender and releaſe only extin- 


3 could not do 
19 


2 
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by deed, as ſhe is covert ; and the bare acceptance of a fine 
| from Starkings and his wife by Brown, would be, as [ 
conceive, a forfeiture. But the ſteward muſt be paid his 
fees for the ſurrender and entry thereof. 


Merch 23, 1757. THEO. JOHNSON. 


n 
— — . — — 


| | | Carr g. 
DWARD FORDHAM ſurrendered into the hands of th os. 2706. 
the lords of the menor of Witcham a meſſuage or te- 1 

nement, with. the appurtenances, ſituate in the pariſh of gurtender made 
Coveny, and a lot of mariſh decreed to the faid meſſuage, by the remain- 
containing 15 acres, to the intent the lords would regrant der. man in fee 
the fame to himſelf and Mary his wife for the term of their oa copyhold 
lives, and the life of the longer liver of them; and from — — 
and after the deceaſe of the e of them, then to the lecuring the pay - 
right heirs of the faid Edward Fordham for ever. And ment of a ſum of 
the faid Edward Fordham and Mary were admitted ac- money, no hav- 
cording]y. Ft b on 
homage until ten years aſter its execution, and three years aſter the death of the remainder- 
man, contrary to the cuſtom of the manor— Mr, Jou n$sow's Or 1#10n, Whether the ſame 
could be ſupported againſt the heir at law of the remainder-man? 


Tus faid Edward Fordham, by his laſt will, gave and 14h July 1775. 
2 the {aid premiſes unto Owen Cole and Mary his 2% 
wife, niece to the ſaid Edward Fordham, for the term of 
their natural lives, and the life of the longer liver of them; 
and from and after the deceaſe of the longer liver of the 
then he gave the fame to their then * Cole, id 
to his heirs for ever, and died, without revoking or alter- 
en fd Owen Cole the Mary 
HE faid Owen Cole the father, and his wife, were 
admitted accordingly ; and the faid Owen Cole the ſon 
ſurvived the deviſor Edward Fordham, but died a minor, 25 
and before his father or mother, leaving a ſiſter who died 
a minor; and a brother, to wit, John who died about 
the year 1734, a minor, of about 20 years of age, having 
then living one only uncle, to wit, John Cole, eldeſt bro- 
ther to Owen Cole, the termor for life; which ſaid John 
Cole, on the 20th of Dec. 1739, ſurrendered the rever- 
ſion of the faid premiſes {alſo conveyed the reverſion of 
ſome freehold) for a valuable conſideration expectant ſpan 


* 14 
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de death of the kid Owen Cele, the termor fot life (the 
id Mary his wife, che other 'termor for life, being then 
dung * to his nephew Silyeſter Cale, his heirs, 
aſſigns for ever; which ſurrender was preſented at — 

: _ court; and ſaid Silveſter Cole on the 4th of 

£7 r a proclamation made at the. court: the Cid 
— was preſented, was admitted accordingly to the 
reverſion of the ſaid copyhold premiſes, and died t the 
year 1745 inteſtate, leaving one brother and one ſiſter, 
30 to wit, William Cole, and Mary the wife of William Ro- 


binſon, , 
br: Tur fad William Cole; on or about April #747, api 
+/+ - | plied for admifſjon to the Sf of the ſald Peng as 
- ++ only brother and heir at law. to the faid Silveſter Cole 
deceaſed; but was ur | No Ar the faid Owen 


Cale, the termor for roducin a con- 
ll oy bn from he ald 5 


91 © 


ditional furrender Cole, who fold * 
>, 365, | reverſipn to the 'faid. Silyefter 2 2 to him the ſaid 
ee ee 552 Cole for payment 8 I. and intereſt, bear- 


| ing date about the year 173 and ſaid Owen Cole, the 
termor for life, was admi 4 ccordingly on the ſald con- 
ditional ſurrender, which never was preſented, conſe- 
2 _quently not inrofed, tiff che year 174% or ever any men- 
Dioon matle thereof; and the faid John Cole died ſometime 
2 in apes year 1744; and” the ſaid Owen Cole, the termar 
dior life, diod on or about the 20th.of July ws probing a 

| Vill and a ſurrender to the uſe thereof, 20; aye the prer 
miſes t one Joha Robexts,. 15 claims 7 he to this = 
; pybol hate. 
rte. Ne HER the aid conditional ſurrender made from 
the faid John Cole (the heir at lay to the reyerſoner) } gi 
Co. Lit. 62. 3. the kid Owen Cale, the termor for life, on. or about the 
Noten. 1 year 1737, and preſented in the year 1747, and not be- 
5 * fore, When about 79 energl courts were paſſed,- be 
Cro. Jac, 43. Of, any, validity or effect, e inaſmuch as it was 
„ point. not preſented. at the next general court, according to 
the cuſtom, of that 1 manor (two in every being duly 
11 ſo a8 to deprive the heir at law of Silyeſter Cole, 

urchaſer, of the reverſion of this eſtate? or, Ca; 

9 William Cole, the heir at law of the furrende 
Sieber Cole, maintain an ejectment and recoyer this 
eſtate Bel ; admuſſion, | the lords. having reſu ed him ad- 
mien, it in the. year” I 1747; when the tefndr or life was 
living! or, Is it moſt adviſcable for him to appear at 18 
* =o Senefd court, being the 10th" 6f October next, 


7 


CY. 


crave admiſſion, and then, if refuſed, 1 to bring an Jeet. | 


9 * 
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ment; or that he ſhould bring a bill againſt the lords ts 
compel thein to admit him before ſuch ejectment be brought 
(it being currently reported the ſaid John Roberts, de- 
viſee of the faid Owen Cole, the termor for life, and who 
had a conditional ſurrender, fo as aforeſaid neglected to 
be preſented, and admittance thereon, after about twenty 
courts elapſed, intends at the ſaid next general court to be 


admitted): 

EDWARD FORDHAM ſurrenders t6 the uſe of 
himſelf and his wife for their lives, remainder to the right 
heirs of Edward Fordham ; and they admitted. 

Tux faid Fordham furrenders the reverſion to Owen 
Cole and his wife for their lives, remainder to Owen Cole 
their ſon in fee; and Cole and his wife were admitted. 

Owen Cork the fon ſurvives Fordham, the deviſor; 
and dies, living his father and mother, and leaving a ſiſter, 
who died a minor, and a brother, John Cole, who died a 
minor, having then living one uncle, John Coley eldeſt 
brother to Owen Cole the elder. 

Joun CoLE ſutrenders the reverſion to Silveſter Cole 
in fee, which ſurrender is preſented. 

Sap Silveſter, after a proclamation was made, was 
admitted, and died in 1745 inteſtate, leaving one brother 
and one ſiſter, to wit, William Cole, and Mary the wife of 
William Robinſon. | 

WIIIIAM Cotx applies to be admitted, as brother and 
heir to Silveſter, but was refuſed, Owen Cole, the termor 
for life, producing a conditional ſurrender made from ſaid 
John Cole (who ſurrendered the reverſion about 1737) ; 

and Owen Cole was admitted accotdingly. ; 
Tuts ſurrender was never preſented till 1747, and 
John Cole died in 1944 and Owen Cole, the tenant for 
life, died in July laſt, having ſurrendered to the uſe of his 
will, and deviſed che premiſcs to John Roberts. 


161 


Anſwer. 


17:h October, 
1706. 


14th July, 
1715. 


2oth December; 
1739» 

4th November, 
174% 


1747. 


© THE point ſeems to depend upon this, Whether the 


fſutrender made from John Cole to Owen Cole in 1737, 
and not preſented till 747, is good to deprive Silveſter 
Cole and his heir? And I think your caſes are full in 


point, that the ſurrender” ought to have been preſented at 
. | M next 
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next court; and for default of that it is void againſt 2 


_ purchaſer, though perhaps not againſt the party himſelf. 


Casr 6. 
Mr. Joux sox's 
Or iN rox, Ian 
what extent a 
general ſurren- 
der by a teſtator 


ſieiſed in fee of 


copyhold lands, 
under different 

titles, will ope- 
rate ? 


in the fame condition as his deviſor was. 


but no admiſſion thereto can be found on the rolls; and by 


Wilton, a minor, his heirs and aſſigns, for ever; and ſoon 


As Silveſter was admitted, his heir at law may maintain 
an ejectment without and before admiſſion. 4. Co. 22. b. 


A ſurrenderee cannot bring an ejectment before admiſſion, 
becauſe till he is admitted the eſtate is in the ſurrenderor; 
but in caſe the anceſtor is admitted, the heir at law may enter 
and take the profits before admittance, and may ſurrender 
fo as not to deprive the lord of his fine; and Silveſter Cole 
was admitted to the reverſion: but yet it may be adviſable 
for Silveſter's heir to appear at the next court, and crave an 
admittance ; and if refuſed, to bring an ejectment on the 
faid Silveſter's copy. | 

Ir the conditional ſurrender to Owen Cole is bad for 
want of preſentment, the deviſee of Owen Cole ſeems to be 


Lincoln's Inn, THEOD. JOHNSON. 
October 6, 1750. B 


ONE James Wilton by his will deviſed nine acres three 
roods of arable land, holden of the manor of Fenditton- 


cum-Hormingſey, to his nephew William Noble in fee ; - 


and on the 12th May 1732 the faid Noble is. admitted 
under the will; and in his admiſſion it recites, that the faid 
nine acres and three roods of arable land were , ſurrendered 
to the uſe of the ſaid James Wilton's will. The ſaid James 
- alſo had a ſmall copyhold cloſe, holden of the faid manor, 
called Cops Hall, which he had been poſſeſſed of ſome time, 


his ſaid will he deviſed this cloſe to his great nephew George 


after died. No ſurrender appearing on the rolls of this cloſe, 
Jeremiah Wilton, father of ſaid George, on 4th Aug. 1732, 
was admitted in fee to the faid cloſe, as nephew and heir 
at law to ſaid James deceaſed, and was poſſeſſed thereof to 
his death, which happened in 1740. The ſaid Jeremiah 
Wilton, by his will dated 5th June 1740, deviſes this-cloſe 
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his faid fon George, and his heirs, for ever ; and if he 
died under age; then to his two daughters, Sarah Wilton and 
= Mary Wilton, ſiſters of the half-blood to faid George, 
WF to wit, by the fame father but by two mothers, and their 
WE heirs; for ever; and made a ſurrender of the (aid cloſe to 
the uſe of his will. | | 

= $a1D George Wilton the ſon is admitted under the will 
and ſurrender of his ſaid father to this cloſe in fee, and 
died a minor, his half-ſiſter Sarah Wilton him ſurviving, 
| who is now about the age of twenty-four; 1 
Ann ARMSTRONG, ſiſter to faid Jeremiah Wilton 
| deceaſed, was admitted to faid cloſe, as aunt and heir at law 
to ſaid George Wilton, and is now poſſeſſed thereof; 
and on looking into the rolls minutely, I found a ſurrender to 
che will of the faid James Wilton inſerted in the court 
rolls, and faid to be preſented 26th Oct. 1722; which 
ſurrender was not in the index of the rolls, but was found 
onthe rolls by looking over the margin of the book; and 
wich ſurrender is recited to be in general words (but 
ſuch ſurrender cannot be found among any of the papers). 
And faid Armſtrong inſiſts, that the admiſſion of Jeremiah 
Wilton, her brother, deceaſed, to ſaid cloſe was illegal 
= {ind that his ſon George ſhould have been admitted under 
che will, and ſurrender to the uſe thereof of ſaid James 
_ Wilton's will]; and conſequently the deviſe of faid Jere- 
miah Wilton to his ſaid fon . with remainder to his 
two daughters, and George's admiſſion thereon, is invalid; 
and that the is, as aunt to faid George, his heir at law to 
this eſtate ; and that her niece Sarah has no title hereto. 
F WHETHER the ſurrender to James Wilton's will, 
Pwhich is enrolled in the court-rolls, and there ſaid to be 
preſented on 26th OR. 1722, is ſufficient evidence of a 
| ſurrender, if the ſurrender itſelf cannot be found, inaſmuch 
as the ſurrender, if produced, might be of no more than 
the nine acres and three roods deviſed to Noble? and it 
ſeems very probable it was of no more, as it is recited in 
ſaid Noble's admiſſion, that the ſaid nine acres and three 


will ; and the then ſteward admitted faid Jeremiah to this 
Cloſe, as heir at law to faid James: and, Would it not be 
incumbent, if ſaid Sarah ſhould be admitted under her 


an ejectment, for ſaid mrs. Armſtrong to prove at the trial 
that laid James ſurrendered this cloſe to the uſe of his will, 
as Haid Jeremiah Wilton was admitted in 1732, ſoon after 
me death of faid ans fam was poſſeſſed till the faid 
2 


roods were ſurrendered to the uſe of ſaid James Wilton's 
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Ioth Oct. 174 3. 


Quatre, 


father faid Jeremiah Wilton's will and ſurrender, and bring 


Jeremiah 
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Jeremiah died in 1740; and his own ſon George was 
admitted in 1740; and his guardians received the rents 
till he died, which was in 1742 ; and ſaid Sarah being at 
bis death a minor, and now not more than twenty-four ? 
or, Can the faid Sarah, by a bill in equity, compel the ſaid 
Armſtrong to ſet forth on oath, whether the furrender of 
26th Oct. 1722, ſaid to be on the rolls to be preſented, 
DER did contain general words, as there inſerted, and oblige 
her to ſet forth a true- copy of ſuch ſurrender ? 


Anfwer, BEFORE it can be reſolved, whether the preſentment 
of the 26th of October 1722, recited in the rolls and acts | 
of the court to be then preſented, is ſufficient-evidence of a 
ſurrender, if a ſurrender cannot be found, or before any | 
ejectment be brought, it will be neceſfary to conſider, 
Whether James Wilton, at the time that he is ſuppoſed by 
the court-rolls to have ſurrendered (though the day when 
is not ſtated in the Caſe) to the uſe of his will, was ſeiſed of 
„dme cloſe in queſtion, as well as of the nine acres ? and of 
what eſtate ? for if he was not ſeiſed in fee of the cloſe at 
the time of the ſurrender to the uſe of his will, though he 
was ſeiſed when the preſentment was made, 26th October 
1722, or any time after, I conceive his ſurrender would 
de void, as he was not a perſon then having any eſtate at 
the time of the ſurrender. So if he had, without any title 
of admiſſion from the lord (unleſs he was heir at law to a 
perſon admitted, though not admitted himſelf, in which 
= ; eaſe he might receive the rents and profits without 
I admiſſion), entered upon the cloſe, and received the rents 
and profits to his death, yet (if he was not heir of a party 
WEN admitted) he had no right to ſurrender to the uſe of his 
* will; but if he came in either as heir at law of a perſon 
| admitted, though he was never admitted himſelf, or came 
in by title of admiſſion under the lord, and was ſeiſed of 
the nine acres, and of the cloſe alſo, at the time of his 
Jurrender to the uſe of his will, then the ſurrender will be 
good. As to this, the Caſe is ſtated thus: That it appears 
by the rolls and acts of the court that the ſaid James Wilton 


* 
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did in general terms ſurrender all his copyhold lands; and 


it is faid in the faid roll, that ſuch ſurrender was preſented 
26th October 1722. Now by this roll it appears, that 
the ſurrender was made out of court, and preſented in court 
26th October 1722 ; ſo that inquiry ought to be made, 
whether the ſurrender preſented can be found, If it can, 
it will ſpeak for itſelf ; but ifit cannot, the roll then will not 
only be good and ſufficient, but alſo the beſt evidence that 
can be had of ſuch ſurrender : and as ſuch ſurrender is in 
general terms. of all his copyhold lands of that manor, 
thoſe general words cannot be ſtraitened and narrowed to 
mean only the nine acres, if he was ſeiſed of them and the 
cloſe at the time of ſuch ſurrender. How this matter will 
upon enquiry come out I know not; but upon the preſent 
Caſe, and conſidering it without the enquiry I have directed, 
I think the title ſeems to be in Sarah; for as the ſtatute of 
Limitations 21. Jac. extends to copyholds, though it was 
admitted that James Wilton deviſed this cloſe to his nephew 
George, yet Jeremiah, George's father, is admitted, as 
heir in fee to James Wilton, and in direct oppoſition to 
James's will, and deviſes it to his fon the ſaid George in fee; 


but if he dies before twenty-one, then to go to Mary and 


Sarah, his half-ſiſters in fee, as joint-tenants ; and then in 
1740 George is admitted, and dies a minor in 1742, 
whereby the limitation to Sarah and Mary takes effect, 
and the faid Sarah, who ſurvived her ſiſter, ought to be 
admitted and bring her ejectment. I do not fee any 
occaſion for going into equity, the title being clearly a 
matter at law; and if Sarah recovers in equity, ſhe will 
recover the meſne profits by another action. 


December 21, 1757, 
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Cam7. . 15 tenant in fee of one moiety of a manor, and B, 


The tenant in and C. are tenants in fee of the other moie 


fee of a copy- D. is a copyholder of certain lands, and are all of the ſaid 
hold eſtate manor for an eſtate of inheritance. 
ſurrenders the 


D. ſurrenders the ſaid copyhold into the hands of the 
* - lords of the ſaid manor, to the uſe of A. and his heirs. 


ſeifed in fee of This operating, as it was ſuppoſed, as an extinguiſhment 


a moiety of the as to one moiety of theſe copyhold premiſes ; 
manor under 


which the copyhold is belden. A. is, at the next couri- baron, admitted to a mojety of 
the copyhold, to be holcen according to the cuſtom of the manory and after having 
ſuriendcered the ſame to the ule of his will, deviſes all his manors, lands, &c. to E. for hfe ; 
remainder to F. in tail; remainder to G. in tail. E. enters, is aumitted to the moiety of the 
copyhold, and dies. F. dies without iflue; G. enters, and fuffers a recovery of his moiety of 
the manor, and conveys the ſame in fee.—T he Or IN oN of Mr. Boorn, Whether the 


ſervices due from G. for the other moiety of the copy hold, are revived aftcr his conveyance of 
the moiety of the = 


The court ĩs Turkr UPON A. came at the court, in his proper 
AY 1.4.2. perſon, and prayed to be admitted to a moiety ; to whom 
24 the ſaid B. and C. (lords of a full moiety) by their ſteward, 
; X granted ſeiſin of one full moicty,of tae premiſes, to hold to 


A. his heirs and aſſigns for ever; and he "was admitted, 
and ſurrendered the premiſes to the uſe of his will. 

A. deviſed to E. for life, remainder to F. i in tail, remainder 
to G. in tail, all his manors, lands, &c. 


To what ? Ec entered, and died, being firſt admitted [ Admittance 
A. Toa moiety. f eee! 


E.not admied. G. entered, and ſuffered a recovery of his moiety of the 
855 faid manor; and then by leaſe and releaſe conveys the ſame 
to H. in fee. H. enters not on any part of the copyhold 


lands; but G. is in poſſeſſion, and contracts with. . 
to ſell the fame to him. 


H.i lord of 
inet if FEAR, for one moiety of the copyhold dunks, the 


B..andC. ; but Copyhold tenure is ſuſpended. 
be the ſaid H. Bur as it ſeems not to have been leaſed for years, or 
has one mciety, 


and B. and C. otherwiſe conveyed away diſtinct from the manor, I do not 
- 5 ſee why 122 may not apply to the preſent lords to be admitted 


now agree to to 1 the entirety in tail; and then he may ſuffer a recovery, 
re ſurrender to the intended purchaſer in fee. 


eritirety from J. B 
* _ who they oy have done no act. 
MR. 
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MR. FILMER agreed with me, upon aſking his 
thoughts herein ; and ſigned an opinion, directing an 
admittance, recovery, ſurrender, &c. accordingly. 


J. B. 


EORGE HIRS T being ſeiſed in fee, according to the e 
cuſtom of the manor of Wakefield, of a copyhold eſtate, naps + 731. 
ſubſequent to his marriage made a voluntary ſettlement ,;c.q in fee of a 
thereof, without conſideration, to himſelf for life, remainder copyhold eſtate, 
to Elizabeth his wife for life; remainder to their heirs in makes a volun- 
ſpecial tail; remainder to the heirs of the wife for ever. tary ſettlement 


of the ſame after 
marriage to the uſe of himſelf for life ; remainder to the uſe of his wife for life; 


remainder ta the uſe of the heirs male of their bodies ; remainder to the uſe cf the heirs of 
the wife. G. H. afterwards ſurrenders the eſtate to D. B. and his heirs by way of 
mot tgage; and then, agreeing with him for the abſolute ſale thereof, a ſ-izvre into the hands 
of the lord is ſuffered, and the eſtate is regranted by him to D. B. in fee, who enjoys the 


ſame without interruption. The OF1x10x of Mr. Booty upon the validity of the title of 
D. B. | 


Tart faid George Hirſt, in conſideration of 60]. 
ſurrendered this eſtate to Daniel Batty, his heirs and 
aſſigns, for ever, ſubject to redemption on payment of Gol. 
and intereſt. | | 

Barry purchaſed the eſtate of Hirſt ; and in order to 
make a good title thereto a ſeizure was ſuffered, and the 
eſtate was regranted by the lord to Batty and his heirs for 
ever. 


H1RsT died above twenty years ago, leaving Elizabeth 
his wife, and John his eldeſt fon and heir. 


ELIZABETH the wife now claims the eſtate under the 
ſettlement, and threatens to bring an ejectment for recovery 
thereof. 

Have the heirs and deviſees of Batty, by the ſurrender, Quzre. 
ſeizure, and regrant, and fo long peaceable poſſeſſion, a 
good title? and, Was the eſtate tail well barred by the 


above acts? and, Is it adviſcable for a purchaſer to accept 
the title ? | 


28th July 1732. 


27th Sept. 1732. 


THERE is too much ground for doubt upon this Cafe to Anfer. 
recommend this title to a purchaſer. By the ſurrender f 
George Hirſt, ofthe 20th May 1731, there is a plain eſtate 


* tail 
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tail created ; and that ſurrender may have been in purſuance 
of ſome agreement, contract, or articles before marriage, 
It is to George Hirſt for life ; remainder to Elizabeth his 
wife for life; remainder to the faid George Hirſt in ſpecial 
tail; remainder to Elizabeth the wife in fee. Eſtates tail 
in copyholds ought to be ſupported by cuſtom z and when 
there is a cuſtom to warrant an eſtate tail in copyhold, 
ſuch eſtate tail is generally barrable, under a like cuſtom, 
by a recovery in the court · baron in the nature of a common 
recovery, where the done in tail comes in upon the voucher, 
and vouches over as in a common recovery in the court of 
common pleas. But in ſome manors they do not ſuffer 
common recoveries, but have generally a cuſtom, that a 


ſurrender alone ſhall operate as a recovery; gr have a 
cuſtom, that the lord ſhall ſeize upon a pretence of forfeiture, 


and upon that ſeizure ſhall regrant to the tenant in tail in 
fee, and that That ſhall operate ſo as to bar the intail. I 
imagine, that there is ſomething of that kind here ; for in 
fol. 1. you fay, that a ſeizure was ſuffered in September 
1732 of the premiſes, and that they were thereupon re- 
granted to Daniel Batty and his heirs. 

Vox all copyhold and cuſtomary eſtates the rule is, 
that conſuetudo loci eft obſervanda ; therefore the particular 
of this manor, and the proceedings upon this ſeizure, and 
the regrant itſelf (which muſt haye been by ſome ſolemn 
acts of the court), ſhould have been ſtated to me on this 
occaſion. And my particular reaſon for ſaying this is, 
that I find it ſaid, in ſome of the Books, that there are 
particular cuſtoms in the manor of Wakefield relating to 
the methods of barring eſtates tail. I am, at preſent, at a 
diſtance from thoſe Books; but thoſe cuſtoms ſhould be 
preciſely ſtated ; for the knowledge thereof is not within 
any counſel's province. However, here ſeems to be an 
eftate tail created by the ſurrender in 1731; and if 
the ſeizure and regrant in 1732, with the e ſubſequent admit- 


tance, 


© BY „ ies af ft Df JEN Bog 
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tance, did not bar the intail, (which, if the cuſtom has been 
purſued, I incline to think they did) then I ſhould be of 
opinion, that the ſurrender of February 1731 did not create 
a diſcontinuance of the eſtate tail (and ſome hold, that no 
ſurrender can create a diſcontinuance of an eſtate tail in 
copyholds) ; for the ſurrenderor was ſeiſed here only for 
life: for the intermediate eſtate of the wife for life prevented 
him from having an eſtate tail executed, and he had only a 
veſted eſtate tail in remainder ; conſequently, he not being 
in or ſeiſed of an eſtate tail, his ſurrender did only paſs what 
he could lawfully paſs, which was an eſtate for his own life, 
_ with remainder (ſubject to his wife's eſtate in remainder for 
ute, which was not difplaced) to the ſurrenderce and his 
| | heirs, until the entry of his iſſue in toil, he ſhould have any, 
and ſubject to that eſtate; then to his wife in fee. Put 
if the cuſtom ſhall be found to be ſo, that what has been 
done by the ſeizure and regrant has been effectual 
to bar the eſtate tail, and the remainders expectant thereon, 
then only the wife's eſtate for life will be outſtanding. 
And as to that, I do not ſee how you can make thoſe 
tranſactions a bar to her, who was no party to the 
ſurrender ; whereas it is uſual, in almoſt all copyholds, 
to require that the feme ſhould be a granting party to all 
ſurrenders that are to take any eſtate or intereſt out of her, 
and that ſhe ſhould be ſecretly examined, as in caſe of a fine. 
But then it ſeems to be above twenty years ſince the death 
of the huſband ; and if that be ſo, the ſtatute of Limitations, 
which has been held to extend to copyholds, will give the 
right of poſſeſſion to the preſent holders, the heirs and 
deviſees of mr. Batty, againſt the wife of George Hirſt, 


his body ; ; becauſe the right of ſuch iſſue cannot ariſe till 
after the death of the wife. Upon the whole, there are too 
many doubts in this Caſe, and there are too many matters 
which may require explanation, to appgove of this title, 


Lincoln's Inn, JA. BOOTH. 
5th Tune, 1765. 


| though it may not be ſufficient to bar his ſon or the iſſue of 


N. B. 
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CAsE 9- 
The homage of 
the manor of 
Hampſtead hav- 
ing made ſe- 
vera] preſent- 
ments coftrary 
to the cuſtom 
of the manor, 
with reſpeR to 
the payment of 
fines for alie- 
nation and ad- 
mittance, and 
ſome improper 
acts having been 


done during the 


minority of one 


ol the lords of 


this manor — 
Sir E. Nor- 
Tary's Ori- 


mode of con · 
duct to be pur- 
ſued by the 
ficward, 


* 


COPYHOLDS. - 


N. B. IT doth not appear to me that the ſtatute of 
13. Eliz. of fraudulent conveyances extends to ſurrenders 


of copyholds. 


CASE between SIN WILLIAM LANGHORN, Lon p 
of the MAnoR of HAMPSTEAD, and the COPY- 
HOLDERS there. | 


'T HE faid manor does conſiſt of demeſnes, freehold te- 

nants, who hold by fealty, ſuit of court, and yearly 
chief rents, of antient copyhold tenants at fines uncertain, 
and of divers new tenants, who within twenty years laſt, 
and downwards (in the infancy of the late lord Gainſ- 


borough), by agreement with the then ſteward of the 


manor, and conſent of the homagers, have been admitted 
copy to divers parcels of the waſtes of the faid manor, to 
them and their heirs; at a ſmall fine and yearly rent, upon 


which they have built houſes, made gardens and other con- 
veniencies, and now claim the fame as copyhold of inhe- 


ritance. 

Tux faid manor was conyeytd (1707) to ſir William by 
deed inrolled, bargain and ſale, and releaſe and fine; and there 
being a term of ſix hundred years in lord Digby and others 


of this manor, with other manors and lands, by virtue of a 
ſettlement heretofore made on the marriage of the late lord 
Gainſborough with lady Catherine Greville, daughter of 


N10Nn upon the 


lord Brooke, for railing 19,0c0]. and maintenance 4or 
the lady ducheſs of Beaufort and lady Woodſtock, the 
daughters and only iſſue of that marriage, which is all paid 
out of the purchaſe- money of this manor; the rei due of 
the ſaid fix huncred years term (as to the faid manor of 
Hampſtcad) is aſſigned to Buxton and Grumbridge, truſtecs 
of fir William, to attend the inheritance. 

The court- leet and great court- baron of this manor have, 
by cuſtom, been holden together, time beyond memory, | 
on the laſt day of Eaſter Term yearly, after the ſ. id pur-, | 
chaſe; and before the court-leet and court- baron, the ſtev- 
ard, according to che cuſtom, took ſeveral ſurrende: s out of 
eF2 £1 | court, 
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court, which at the faid court he offered and }aid before 
the homagers ſworn upon the jury, for them to preſent, 
(prout mos g,); and atterwards tlie faid jury offered to the 
ſteward (inter alia) preſentments in taeſe words, viz. 

« THAT the cuſtom of this manor is, and hath, time out 
of mind, been uſed, that the lord hath received for every 
alicnation or ſale of any eſtate in tae manor, one year's 
value thereof, and no more. And we find the like cuſtom 
to be upon the admittance of the heir of any cuſtomary te- 
nant ; and that the tenants of the manor may dig and carry 
away as much gravel, land, and turf, as they have occahion 
for the repairs and accommodations of the lands, houſes and 
gardens, provided they dig in ſuch places as are convenient, 
and for the repair of the highways and roads within the pa- 
riſh and manor of Hampſtead.” 

Ay they preſent and confirm all former grants and pre- 
ſentments of eſtates and cuſtoms heretofore found by any 


late lord of the ſaid manor, or any of his predeceſſbrs, lords 
of the ſaid manor, in any wiſe heretofor- :nade and- granted. 
AND they did then demand of the ſaid ſteward to have 
his hand to thoſe preſentments, as his admittance thereof 
to be their cuſtom, otherwiſe ey would not proceed any 
further ; which the ſteward refuſed, and adjourned the court 
to the 25th June inſtant, | b + 

AT which time only thirteen of the ſeventeen ſworn ap- 
peared, and demanded to have produced to them all .the 
rolls of the manor ; without which they declared they 
would not proceed upon any buſineſs, not ſo much as to 
preſent the ſaid ſurrenders that had been taken out of court 
as aforeſaid, though they were deſired to do fo, to the end 
that the tenants might be admitted to their eſtates, and the 
lord have his fine : but they refuſed. And upon friendly 
debate with the jury about the ſaid pretended cuſtom of 
the lord's receiving a year's value, and no more, for a fine, 
it was aſked them, How and in what manner they did eſti- 
mate the pretended year's value? Whether according to 
the beſt improved value or otherwiſe, and how ? To which 
they anſwered, As the lands were valued in their lay- 
| books or aſſeſſments. 

AND. they perverſely inſiſted to have all the rolls of the 
manor brought before they would proceed, inſinuating 
that all the rolls were burnt when mr. Roch the then ſtew- 
ard's houſe was burnt down ; and alſo inſiſted to have the 


ſteward 


homageduring the minority of Baptiſt earl of Gainſborough, - 
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tain; for that every copyholder's fine hath been different 
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ſteward admit their pretended cuſtoms ; whereupon they 
were again adjourned to the 8th of July next. N 


Now, as to fines, tis 7 5 RE that the copy- Fl 


holders would make uſe of the lenity of the former lords, 
to the prejudice of the preſent lord of the manor : for altho' 


it is poſſible that, through the negligence of their agents, ; 
they might not take above a year's value for a fine, yet it 


rs certain, in fact, that the fines thro' the whole manor are 
uncertain, no copyholder being able to ſnew his fine cer. 


in point of ſum in each admittance, and no reputation 
that the fines are certain, but the contrary, and fo ever 


tared by the ſteward, who always ſet them at ſuch and I 
ſuch fines as is now pretended to, was never before heard 


of. 


matters following, 


Ix whoſe name the court is to be kept, in reſpect of the . 


exiſting term for the remainder of the ſix hundred years? 


Whether in the ſaid affignees* names, or fir William's, or ä 


jn all the three ? 


THE preſent eſtate in the manor is in the truſtees, i 


who have the remainder of the term for ſix hundred years; 
and therefore the court ought to have been kept in their 
names, if the tenants can any*way prove ſuch term is in 
being ; elfe, if any ſuit ſhal] be brought by fir William 


Langhorn againſt any of the tenants, he will be nonſuited, I 
Beſides, I doubt the term of years is excepted in the deeds Bj 


eonvey:ng the inheritance. 


— 


WHETHER the ſteward is bound ta receive the ſuid pre. 
ſentments of the cuſtoms offered to be preſented in wrong 
to the lord? | | 


I AM of opinion, he is not bound to receive ſuch pre- 
ſentments, nor ought he to inrol ſuch preſentments, 


whereby the right of the lord may be prejudiced: for the | 


tenants (unleſs charged on oath in the court of ſurvey to 
pteſ ent the cuſtoms) are not to preſent as they have done. 


Or 1 


AnD this being the fact, your opinion is deſired on theſe 4 


— 
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touching the fines as the homagers now pretend to can be 
to them, as this Caſe is? and, If it can have any influence 
pon the lord 1: point of his copyhold fine ? and, Whether 
can ſuch preſentment, if taken, reſtrain him from taking 
above a year's value ? 


- ed. att 
* 
* 4 
p - 

PASS", 4 þ 

- — * Mo 
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I AM of opinion, ſuch preſentment, being received and 

entered on the roll, will be evidence to be read againſt the 

Word ; therefore he is not bound to take notice of ſuch pre- 
gentments. | 


ing upon the adjournment diicharge the jury ſworn, if 
2 ey perſiſt in the ſaid matters, and ſwear another jury, 
son the abth of May, to ſerve as a jury at the court- 
eet and court-baron as of that day, to inquire and pre- 
ſent the matters of the court-leet and courc-baron, and of 
he preſent jurors defaults ? 


I AM of opinion, the ſteward on the next adjournment 
ay, after having admoniſhed the tenants of their duty, 


diſſolve the court; but I think it is adviſcable to diſchar ge 
the jury, and ſwear a new one. 


OR, in caſe that it be not adviſeable, Whether may not 
the ſteward, by law, diſcharge the new jury without tak- 
ing any preſentment, and call a ſmall court-baron, and 
there take new ſurrenders of the lands that are already ſur- 
rendered out of court, and which the homagers refuſe to 
preſent, and on ſuch ne ſurrenders admit the tcnants ? 
or, What (ther courſe is meſt adviſcable? 


AS to the ſurrenders taken by the ſteward out of court, 
I am of opinion he may inrol them as of the next 
court, with a te/ftatum et per ſaltum, without the jury's 
[preſenting them, unleſs there be a ſpecial cuſtom that the 
ſurrenders taken by the ſteward ſhall be preſented by the» 
homage ; and if that be ſo, the cbſtinate refuſal of the te- 


nants to preſent them will be a forfeiture of their copyhold 


—_ wy WHETHER 


| Ox what advantage the preſentation of ſuch a cuſtom 3. quare. 


Anſwer. 


WHETHER, by law, may the ſteward at the next meet- 4. Quzre. 


Anſwer. 


5. Orte. 


Anſwer. 


* 


n 
r 


coryhorps. 


Wurrnen upon a ſurrender of lands in fee ſimple, or 
upon the preſentment of an heir p mortem anteceſſori;, | 
may the lord, upon or after the admittance of a tenant, | 
ſet any fine not exceeding two years value of the lands 
or, Lo what value may he ſet the ſame ? ; 


2 E - 2 1 ey e 


3 
bo _ 


IF the fines be uncertain, the lord muſt ſet a reaſonable | I 


fine on the admiſſion of the tenant ; and if it do not ex- WW 
ceed two years value for land, it is a reaſonable fine. n 
| However, the tenants inſiſting they are bound to pay but 


a year's value, if the fine to be ſet is to be conteſted, I 
would adviſe to ſet it above one year and under two, and 
to ſet the fines for houſes leſs than for lands. 


7. Quzre. WHAT is the common uſage of other lords of manors 3 
in the like cafe, as to the value or quantum of the fincs, al 
where they are arbitrary? and if any copyholder deſire to 
enfranchiſe, How many years value may the lord inſiſt 3 


upon, and what is uſual for other lords to take in that 
caſe ? | 


w 


Anſwer, THE uſage is different. The higheſt that is uſed is two 
years value on a death, and a year and an half on a pur- 
chaſe. As to enfranchiſements, that is as the lord and 
tenant can agree. Four years value, at the leaſt, is uſually 
given for enfranchiſements of a copyhold eſtate, where one 
life only is admitted, and the eſtate not heritable, and 

more if the eſtate is heritable. 


2. Quzre. | Wren is the lord obliged to moderate his fine in 
| reſpect of buildings, improvements, taxes, or any and what 
matters, and how much, and in what manner? 


| i, I AM of opinion, the lord's fine is to be according to 
| the preſent value of the eſtate; and if building increaſes 
| the annual value, the lord's fine will increaſe. And I 


© think the lord's fine is not to be leſſened by reaſon of taxes, 
fer he pays taxes for his manor. 


WHAT 


or 
1 
5 

14 
1 
* A 
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* 


erected houſes on the waſtes, by colour of their new copies 
and admittances ? and, Whether they are more than tenants 
at will thereto? 


AM of opinion ſuch - grants, eſpecially being made 
during the infancy of the earl of Gainſborough by his 
ſteward, will be but eſtates at will; for a copyhold can- 
not be made at this day. If the lord had been at age, 
and had directed, or approved of his ſteward's making 
ſuch grants, [ conceive a court of equity would have de- 
creed the ſame to be made good as defective conveyances 
but in caſe of an infant, no ſuch decree can be made. 


WHETHER may the lord of the manor refuſe to paſs 
any ſurrenders upon the ſaid new-built houſes and tenements, 
or, to give admictance to the pretended heirs of any ſuch ? 
and, If it be not his beſt way to turn them into leaſes for 


terms, or grants in fee, on fuch yearly rents as ſhall be 
agreed upon? or, What other courſe is moſt fit and 
proper in this caſe? _. | 


THIS is a matter to be managed wich great prudence. 

I think the lord is to refuſe admiſſion to ſuch new-made 
copyholds; or it will be proper to turn them into legal 
eſtates, on ſuch terms as can be agreed on; and at the 
beginning, to prevent a confederacy of all in the fame 
condition, to make the terms eaſy with the firſt, which 
will contribute to bring in the reſt without ſuits. Per- 
| haps it may not be amiſs to have a conſideration of them 
as copyholders, as to the improvements made by the build - 
ings, and take for the inheritance thereof ſomewhat near 
what would be taken for enfranchiſements ; but I ſce no 


reaſon why the full value of the land ſhould not be in- 
ſiſted on. 8 | | 


Is caſe any, for the future, deſire or offer to build or 
prove upon the waſte, What is the lord of the manor's 
beſt method therein? Whether to proceed, as they lately 
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Wu ar eſtate have the tenants in poſſeſſion of the new- 9. Were. 


Anſwer. 


10. Quere. 


Anſwer. 


1, Quere. 


4 | EF: 5 have 


copYHoLBS. 


have done, by copy of coirt-roll; or by leaſes or grants, 
with reſervation of rents, or what other method ? 


I AM of opinion, the only proper method is to make f 4 
leaſes by deeds, rendering rent. 


AS to the preſentment about the grave], the lord never 
refuſed to let the tenants have it for the purpoſes alledged 
but it was ever got in places and by perſons appointed by 
the lord's bailiff, for which they paid the lord's officer twyo- 

| pence the load for getting it. | 

Ir they can have it in any other manner than antiently Ml 
uſed? and, If the tenants to the new-erected buildings can Rn: 
pretend to 1t otherwiſe than by leaſe from the lord ? 2 


IT is plain, the tenants can have no other right but 
what is eſtabliſhed by cuſtom and uſage; and what the lord 
admits to be the tenants right, it may be proper for the 
lord to declare the fame to them by the ſteward, when the 
court is holden. 5 


IF the jurors can by law make, or the ſteward be obliged 
by law to take, ſuch confirming preſentment of all grants 
and eſtates made by lord Gainſborough in his infancy, 
or any preceding lords of the manor ? and, Of what force 
or avail will ſuch preſentment be, in caſe the ſteward 
ought to take it? | ; 


IAM of opinion this ought to be rejected, as a matter 

that the tenants cannot determine, but muſt be deter- 
mined by laws, If the ſteward ſhould take and enter the 
preſentments, it may be made uſe of as the lord's ad- 
miſhon ; however, if the homage will make ſuch preſent- 
ments, the . ſteward may receive them, and acquaint the 
homage they had no ground for making the ſame, and 
that therefore he ſhall not take any notice of them, or 
enter them on the court-roll. 


July 34, 1707. EDW. NORTHEY. 


Tut 
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ts, | ; Tus ſteward of the manor of Hampſtead, the 26th of 


W:nuary 1674, grants licence to one o e cuſtomary te 
= ages la his copyhold lands within the ſaid manor, 

ke om Michaelmas then laſt paſt, for twenty-one years, ſaving 
= the lord his heriots, rent, ſervices, &c. and paying to the 
d a fine for ſuch licence, prout patet, &c. and no fine 


er pears upon the copy. Mr. Burton, the late ſteward, 
d; r about fifteen years laſt paſt granted ſeveral copies of li- 
by ence; but in them there is no fine mentioned to be paid 
o- RS the lord for the fame. Vide the copy. | 

—_— WHETHER upon every licence granted there be a fine 
17 ee to the lord as in the old copy, and what fine the lord 
alt. 7 | 1y take ? | 


IAM of opinion, that it is in the lord's diſcretion whe- 
eer he will grant a licence to let or not; but ſuch li- 


ut 
rd ences, have not uſually been refuſed to be granted to co- 
he bold tenants : and on granting ſuch licences, the lords of 


ors ſix-pence, ſome one ſhilling, ſome two ſhillings, 


Ws ſo made: and in this caſe it is adviſable to grant li- 


ts 

£ Wcences to let, taking ſuch acknowledgements as have uſually 
- been paid, if thoſe be known; if they be not known, to 
‚ 


1 take ſome ſmall ſums; but to vary them from time to 
dme, to prevent the evidence of a certain payment. 


Ju 19, 1707, EDW. NORTHEY. 


anors have uſually taken ſome ſmall fines; in ſome ma- 
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14. — 


Anſwer. 


ome more ſome leſs, for every year for which ſuch leaſe 


U A ea. IS AS 
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By an antient 


agreement be · 
tween the lords 


and tenants of by Agreement was confirmed by act of parliament in ur * 


the manor of T. year 1670. 3 
rr - cm Tu Antient Cuſtom of the ſaid manor was anftiturgf E 


ſhould be cut 
down on copy- 


holds, By the in \ which inſtitution (amongſt other things) are the follow. 
ſame agreement ing articles, viz. 


the admittance 
of perſons claim- - 


ing by deſcent is 


fixed at two 


years full value 
of the land, two. 
years chief rent, 
and all taxes im- 


poſed or to be 


impoſed by par- 


liament being 
deducted. — 
The Or1n10xs 
of Mr. Faza- 
KERLEY and 


Mr. Fexwicx, 


Whether the 
lord, who had 
never of late ex- 


erciſed any right fe 


entitled todo ſo? and, Wheiber the parochial taxes impoſed by i * be deducted, Wi 
under the antient agreement, out of the fine impoſed for admittance ? Alſo upon the mod ll 


of proceeding againſt the homage when retratory. 


1, ere. 


IN the faid manor are two cuſtoms: the one is the Au- 


by Hu 7 2 Bohun, duke of Glouceſter, and confirmed by| ; Y 


EOPY HOLDS. 


The CASE of the LORDS of the MANOR of THORN. AP 


BURY, in the Soner GLOUCESTER. 1 » 4 


4 T 
tient Cuſtom, the other is called the New Cuſtom, and 1 


enry the ſeventh, in the ſecond year of his reign; 4 1 


vp 7: 
Iſt, 'T HERE ſhall no trees be cut down on cuſtomary A 


hold, unleſs one neighbour gives to another. al 4 
hollow trees be cut down. 3 

24. Tas fine of an heir ſhall be as his 8 have I 1 | 
paid an time paſt, as his tenure and hold may ben 
8 vor . Qui in two years by the increaſe, above al 
| — wth of the ſame; and this is the uttermoſt 4 


Er tk bern conſtantly held, that all Wes be. | 
Yonge "te Jens nd ns Be the tenant to make an; Wi 
e by cutting down the ſame, unleſs for neceſſary re- 4 | 
pairs, is a forfeiture of his tenure. S 
* not appear that the lord hath at any time * Y 
uſe of ſuch his right by cutting down or taking away any Wl 
of the ſaid timber; neither have the 9 fx i 
felled any, or pretended any right to the 8320 eſs for 


' Tepairs. 


ws. IA ©—_— 


4 


Dor not the lord's right to the timber {till remain, | Þ 
or, Is ſuch right extinguiſhed by the above diſcontinu- : 
ance ? bx - 


OF common right, the timber growing upon the co- 
pyhold eſtate belongs to the lord of the manor, unleſs there WM 
be ſome cuſtom to the contrary, Now, though the lord i 
has diſcontinued to aſſert his right, yet, as it is above ſtated, WM 
the tenants 5 hare never uſed or pretended to exerciſc ar 


right 
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b Wioht to cut the timber, otherwiſe than for repairs; and 
\ 3 Herefore I think upon this, that of cuſtom the lord of the 


ranor ſeems to be intitled to the timber, leaving ſufi- 
An- | bk ient botes for the tenants. 
* 4 Ir hath alſo been the conſtant uſage in the Old Cuſtom, 


or above fixty years paſt, for an heir, upon his admittance 
any cuſtomary lands, to pay two years value of ſuch 


ute nds, unleſs by the N of the ſteward it hath been 
1 by oompounded for ſome leſſer ſum, but never leis than one 
oh 1 year's value and an half; but the tenants do now refuſe to 


ay either, inſiſting that two years chief rent only (which 
but a trifle) is due upon ſuch admittance. 

24s an heir from time to time, during the time above- 
nentioned, hath upon his admittance paid two years value 
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2. Quare, 


_ (or compounded as above), Will not that conclude the te- 
e | 


WE nants, and oblige, them to continue to pay the like? 


der 4 What way is moſt adviſeable to take for recovery of ſuch 
ane, by action of debt, diſtreſs, or ſeizure of the lands? 


I CANNOT ay that an uſage for ſixty years is conclu- 


any | five, but it is a very ſtrong evidence of the right to a rea- 
re- ſonable uncertain fine, not exceeding two years value, eſ- 


5 pecially conſidering what is ſtated relating to the Old Cuſ- 


nad | = tom. Beſides, as there does not appear to be any evidence 
bu to contradict this uſage, as this Caſe is ſtated, there appears 
; for a plain evidence of this right. That being ſo, if the lord 

regularly aſſeſs and demand the fine, and at the fame time 
Qed, tender an admittance, he may either bring an action of 
noc 


debt for it or an ejectment, but rather the former. 

Ir the lord proceeds for a forfeiture by way of eject- 
ment, the regular ſteps required by the cuſtom of the 
manor to entitle the lord to a ſeizure, might be taken. 


* inquiries. 
ere ABOUT the year 1670 the tenants brought their bill 


in equity te be relieved againſt the above fine (wi 
other things), but no final decree was made, the lo 


above Agreement; ſo that at this day the lands of thoſe 


The cuſtom not being ſtated, I muſt refer that to your 


N 2 tenants 


and the majority of the tenants then entering into the 5 


AQ of pailia- 
ment impowers 
the homage to 
inquirethe year- 
ly value of the 
cuſtomary tene- 
ments, and their 
verdict to be 
nal. 


3. Quarce. 


annexed, alledging that they themſelves are to deduct all 
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tenants who refuſed to come into that Agreement are held 
under the Antient Cuſtom, and all the others under the 
Agreement; in which Agreement (amongſt other things) Mac 
are the following clauſes, viz. Ry 931 
« AND the lord upon admittance is to have and take 
« the fines as hereafter is expreſſed, and not otherwiſe, 
« (that is to ſay) | 1 
« Uro the admittance of one or more perſons claim- 
* ing as heir by deſcent, two full years value of the co- 
« pyhold cuſtomary tenements to which he or they ſhall ll 
« be admitted; two years chief rent, and all taxes im- 
« poſed or to be impoſed by authority of parliament upon 
« the ſaid euſtomary tenements, and payable within the "ll 
« two years next ſucceeding ſuch admittance, being to be 
« deducted-out of the ſaid two years value.” 7 
« PROVIDED always, That if there be any difagree- 
« ment between the lord and perſon to be collected con- 
«cerning the yearly value of ſuch tenements to which 2d- a 
tc mittance is prayed, that the ſame ſhall be given in i 
<« to the homage at the court in which ſuch perſon ſhall be 
« admitted, who ſhall enquire and make preſentment of the 
true value of ſuch ——— tenements whereunto he 
« ſhe or they deſire admittance upon oath, and the verdia 
« of the. homage. concerning the yearly value ſhall be 
« inal and concluſive to all parties.” 1 
VN. B. Tux chief rent and land tax only have hitherto 
been deducted to the tenants dut of the above fine. But 
they now pretend, chat the clauſe for deduction of taxes 
doth extend to parochial taxes by the words. impoſed or 
« to be impoſed by authority of parliament,” and the ho- 
magers do refuſe to preſent the true yearly value of the 
lands,” and will only preſent the yearly income or net pro- 
duce of the fame, as appears by the preſentment; hereunto 


taxes and not the lord's officer, who hath always hitherto 
Lo hat Ae -— 2/6 2 31 3 FS. 1 | | 
. WHrarT' is meant by taxes impoſed or to be impoſed by 
authority of parliament-? | Doth it extend to:parochial taxes, nl 
as church, poor, and the like; or only ſuch taxes as are 
. impoſed on the tenements, as the land-tax is? and, Is or 
is / not te lord of the manor to be eſteemed the ſame as a 
Jandlord of a freehold, and the cuſtomary tenants as tenants 
a freehold? 22812 an 6 J ex 221102 15540 


„ 


0 
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| ; THIS Agreement ſeems to me to be no more than what 
ew would have allowed, if this Agreement had not been 
ide; for I think the value ought be only that which is 


. arges there are upon the lands, they reduce the annual 
ue; and it would be very hard to make the tenant pay 
t ſuch part of the profits the parliamentary charge has taken 


nich charge only the tenant and not the land. 

I Do not well underſtand the meaning of the laſt part of 
ee Queſtion, unleſs it be that tenants in ordinary caſes pay 
dat che land tax: if that be what you mean, that is 
"Mo certain rule, nor can it be of any conſequence in this 
aſe, 


5 1 % 9 . 
P * "> 
. 8 * P 2 
8 = 8 1 4 
nn d LY A 
_ 


= Can the homage take upon them to deduct taxes, or 

WWught they not to preſent the groſs yearly value of the 
ads, and leave the officer to deduct the taxes as uſual 
c the times of payment of the fine, which are half yearly, 
o commence from the time of admittance ? But in caſe 
Such tenant ſhould die before all or any of the half-yearly 
payments become payable, the lord loſes his fine. 


* FN NA T7? 


—_— 1 THINK, the homage is to take the parliamentary 
 outgoings of the eſtate into conſideration, and to deduct 
the ſame out of the value, within the meaning of the 

Agreement; becauſe that is a proper deduCtion out of 
the value, W 


geo. « 88 — 
FS 2 


* — K 


Ir the homage ſhall refuſe to make a preſentment of the 
groſs yearly value of the lands, according to their oath, 
but will make a fallacious one, ſuch as the annexed, or the 
like, May not the lord proceed to the recovery of his fine 
notwithſtanding ? or, Is he intitled to an action againſt 
them for recovery of his damages? otherwiſe he'will be 
without remedy, neither the act or Agreement aſſigning 
any puniſhment for a falſe preſentment in the above caſe, 
And as the act of parliament fays, & that upon admittance 
the lord is to take two years value, payable half-yearly;” 
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N 3 Cuſtom, 


We clear value: and therefore, whatever parliamentary 
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Anſwer. 


4 Wom. But this rule, I think, will not extend to any taxes 


4 Wmre, 


Anſwer. 


5. Quarre, 


Can therefore an heir of a tenant deceaſed, in the New 


Anſwer. 


6. Quere. 


* e oblige the ſteward of the court to admit him be- 
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fore the fine is aſcertained? and, Will not the ſteward' 3 4 


notice to ſuch heir to come to the court to be admitted © a 
upon ſetting of a fine certain therein to be expreſſed, de- 2 d11) 
cting of * and quit- rent thereout), make ſuch | pa 

fine become payable from the N he might have been 

admitted ? 9 


IF the homage refuſe, they may be amerced; and ! _ 
think a wilful refuſal, eſpecially if they refuſe to do their 
duty, may be a cauſe of forfeiture, if it has been an im- 
memorial uſage for the homage to aſſeſs the fine; if no-, 
the lord by his ſteward, or according to antient uſage, may 
aſſeſs the fine. If there be no particular method of af- lt 
ſeſſing fines required by cuſtom, the moſt regular way is A 


to appoint a public court to give the tenant notice, and n 
that he would attend in order to have his fine aſſeſſed; and W 


when it is aſſeſſed, appoint a proper and reaſonable time 
and place within the manor to pay it; and you may either 4 
tender the admittance then or at the time appointed for WP 
payment; and after the admittance accepted, or tendered | | 
and refuſed, and the fine demanded, you may either bring 
debt for the fine or ſeize for a forfeiture, according to the 
cuſtom of the manor : but no fine is due until an admit- 
tance, or until an admittance tendered and refuſed. 


- In the enftomary or honorary court of this manor arc 
tried cauſes of property between the cuſtomary tenants, 
which has been formerly held by a barriſter at law, who 
was called the high ſteward of the manor ; but the lords 
of the manor finding ſuch a ſteward very expenſive, 
they have of late only made an attorney their | hank 
who as yet has not tried any of the cauſes, which are 
about three, or. four  forty-{hilling cauſes in a, year; 
and the act of . parliament only fays a high ſteward ge- 


a Can ſuch attorney, by the authority of the lords of the 

| manor, be be appointed high ſteward thereof, and hold ſuch 
court and try icauſes, without e "thereby to the 
ny of the ſazd manor? 


52 1 


IT 
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IT is not agreeable to the ſtatute of king James the Anſwer, 


d'; f 1 | ſt; but, in other reſpects, J do not ſee any great in- 
A nic ey; though the lord ſhould be very cautious of 
ung from anticnt uſage. 


gth January, 1734. N. FAZAKERLEY. 


IF the eſtates of the tenants be copyhold, or if the Mr.Fexwics's 
ais ſeiſed and owner of the freehold and inheritance of — 
e coil of the eſtates of the tenants, he is intitled to all 
| YZ e timber growing on the eſtates of the tenants, unleſs 
4 ey can prove a preſcriptive right and uſage, time out of 
ind, to cut and make uſe of ſuch timber; or can ſhew 
ne grant or agreement from the lord that they may cut 
* I 1 uſe the fame. On the other hand, if the tenants are 
c copyholders, but are owners of the freehold and in- 
Sc ritance of the ſoil, the timber growing thereon, I think, 
? ö early will belong to them; eſpecially as no inſtance 
n be made appear of the lord's cutting any ſuch timber, 
ois I mean with regard to the lands under the Antient 
gereement or Cuſtom : but JI am of opinion that the New 
1 uſtom or Agreement will be ſtrong evidence, even as ta 
ass held under the Old Cuſtom, of the lord's right to the 


mber. 


IF the conſtant uſage has been for ſixty years paſt to ztrpzxwier's 
ay two years value of the eſtate for the admittance of Or1x10nonths 


heir (unleſs otherwiſe compounded), it will be very © Va 
oong evidence againſt the tenants that they ought to 
Wy ſuch fines, and not two years chief rent for ſuch fines, 
_ they inſiſt; and the lord may, after any ſuch fine is 
W-gularly aſſeſſed, and a reaſonable time prefixed for the 
ment of it, which need not be two years, and an ad- 
ittance tendered, bring an action of debt for it, or may 
ring an ejectment for the recovering poſſeſſion of the 
N44 tenant's 


( a7 


— —— — 
_— — — — — — — — 


Mr.Fznwics's I AM of opinion, that the word taxes here means onl) f ; \ 
Or ix tox on 1 
theThirdQuzre. the land-tax, 
Mr.Fexwicz's JT APPREHENTD), chat the homage has not any right 4 4 
_ Oxrnzox onthe © - | 
Fourth Orte. or power to conſider or make any deduction on accoum Wl 
* of chief rent or taxes, but are only to conſider and fin 4 
the groſs yearly value of the tenant's eſtate; and that Y ; 
ſuch chief rent and taxes are not to be deducted, ſay: 4 » 
and until ſuch times as the half-yearly payments are re. Wl 
pectively made of the fine; at which times the ſtewari i 
ought to make a deduction and allowance for each of the WM 
half-yearly taxes and chief rents, 8 
Mr.Faxwics's I THINK the beſt method which the lord can take 1 


Or iN ton on 


me Fifth Quzre. 


— 
* 


| againſt two or three of ſuch of the tenants whoſe fins M 


COPYHOLDS. | 


tenant's eſtate for which ſuch fine is due. This I mean , j 


with regard to the eſtates under the Antient Cuſtom, Wn 


3 ¹ꝛA x - v ww. 


to have this abuſe of power in the homage reformed, | i 9 
and to ſettle this point, will be to bring a bill in equity 


1 
» 
* 
x 
7 
0 


1 


ſhall be wrongfully eſtimated by the homage in the man- 
ner above-mentioned, and to make two of the principal 6 1 
of ſuch homage alſo defendants, to have a diſcovery from 4 1 
them on what reaſons they made ſuch eſtimate; and to 
pray to be releaſed againſt ſuch eſtimates, and to have the 4 
matter determined and ſettled. —_ » 


4 — —— — "IP | J 
Care 10. = V the act for enfranchiſing the cuſtomary lands, Nc. 
— 33 D in the manors of Nichol Foreſt, Solport, and Bewcaſtle, al 
lament for en- late the eſtates of lady Widdrington, the truſtees are em- | 


franchiſing copyhald lands in the manor of V. are impowered, upon ſuch terms as they 
ſhall think reaſonable, to enfranchiſe, c. Some af the copyholds having been purchaſed by 
the governors of queen Anne's bounty, and conveyed to the curates of N, and their ſuc- 
cefſors for augmenting that-curacy, ſubject to an heriot and a fine upon the change of every 
incumbent — Mr. BooTn's Orion, Whether an equivalent in rent, for the cuſtomay 
fines and ſervices, might be reſerved from the curate of N. and his ſucceffors perpetually io 
the lord, upon an enfranchiſement of their copyhold lands by the truſiees? 


powered 


COPYHOLDY, 


o wered from time to time, and at any time, upon any 
ich price or conſideration in money as he or they thall 
Wink reaſonable being paid or ſecured to be paid to him 


or them for the ſame, or upon having any other equivalent 


Win lands or tenements, or in rents, well and ſufficient! 
7 conveyed or aſſured in lieu of money to them and their 
oeiss, to enfranchiſe, &c. 


Sou of the cuſtomary tenements within the manor 


iN | of Nichol Foreſt have been purchaſed by the governors 
of queen Anne's bounty for augmenting the curacies of 


Nichol Foreſt cum Whitton and Hayton, in the county of 
Cumberland, and tie eſtates ſo purcnaſed conveyed by the 
vendors to the ſaid curates and their ſucceffors ; and the 
ſeveral curates were admitted thereto, to hold during the 


3 life of the lord and the incumbency of the curate upon 


his ſaid curacy. 
WHEN a curate dies poſſeſſed of one of theſe curacies, 


We twenty ſhillings is paid to the lord of the manor in lieu 
of an heriot, and the ſucceſſor pays the fame fine as the 


other tenants do in caſe of deſcent. And if a curate is 


removed from his curacy, his ſucceſſor pays a fine in the 


ſame manner as the other tenants do in caſe of an aliena- 
tion; and in both caſes the ſucceſſor is admitted as above, 
to hold during the lord's life and his incumbency. 


| UNDER the above act of parliament, ſhares of com- 


mon have been ſet out for the ſaid curates in reſpect of 
their cuſtomary tenements; and they are willing to have 
their cuſtomary tenements enfranchiſed, but ſay, that as 
they have only a temporary eſtate therein, it would be 
hard upon the preſent incumbents to pay a conſideration- 
money for their enfranchiſement. Therefore, 

W HETHER the truſtees may for an equivalent in rents, 
to be reſerved and made payable to the lord of the manor 
for the time being out of the enfranchiſed premiſes (over 
and beſide the antient chief rent), enfranchiſe theſe eſtates 
to the ſeveral curates and their ſucceſſors? And if you 
think the truſtees may, pleaſe to conſider what alterations 
of the preſent form of the enfranchiſement deeds will be 
Oct in order to make a form proper for this put- 
poſe. 


THE governors of queen Anne's bounty have their ancuer. 
authority under an act of parliament. It is probable, there 
is ſome clauſe in that act authoriſing them to purchaſe. 
8 1 26 copy- 


— —— 
P — 


r ¶̊⁰ ͤ ii a nt er 


though ſole, can hold of a lord in that way. In their 
ſecular capacities, to be ſure, ecclefiaſtics may be co- 


this act enfranchiſe this cuſtomary eſtate, and grant the 


ad I apprehend that there will be the lefs danger here, though 


pom ofthe ſl in the new act does not extend to 


COPYHOLDS, 


copyhold or cuſtomary lands, and to ſettle and aſlure the 1 3 
fame on incumbents and vicars, and their ſucceſſors; * | 
otherwiſe I ſhould doubt whether any corporation, aggre- A 
gate or ſole, could be a copyholder or cuſtomary tenant, 1 | 
in ſtrictneſs of law; for theſe tenures are feudal in their 2» : 
nature: and I doubt how far eccleſiaſtical corporations, 3 


pyholders ; but in their eecleſiaſtic NET Capacities, 
it feems more doubtful, 

Bur theſe. points are now conſidered as old and ab- 
ſtruſe; and therefore I ſhould be of opinion (ſuppoſing an 
eccleſiaſtical ſole corporation may be a copyholder or cuſ- 
tomary tenant, fo as to hold the inheritance to him and 
ſucceflors), that mr. P. Howard and mr. Haſell may under 


freehold and inheritance thereof to this curate, vicar, or 
incumbent, and his ſucceſſors; for acts of parliament are 
like wills, and are to be conſtrued according to the intent 
of the makers: and as a ſucceſſor takes the fee and inheri- 
tance by ſucceſſion, which is a fort of deſcent, I think 
he is a ſort of heir in this cafs, and ought to be within 
the equity of this act, which is faid (in the body of it) 
to be of public utility, and ought to be liberally ex- 
pounded. a 

Tut form of enfranchiſement uſed hitherto I have not 
by me; but this intended bargain and ſale and deed of 
enfranchiſement that is now to be made, muſt, in a great 
meaſure, be founded upon the model of that hitherto uſed; 
only the yielding, rendering, and paying, muſt be from the 
incumbent and his ſucceſſors to the lord or lady of the 
manor for the time being. As you are to take an ad- 
vanced rent as the conſideration for the enfranchiſement, 


it ſhould be determined in the courts above that the 


— 


__ 
© 43S 
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urates, vicars, or incumbents, and their ſucceſſors, though 
is for their benefit ; for the whole world be only void- 


Jie from the coming, in of the fuccefſor, and the new 


nt would ceaſe thence, and the old tenure ariſe. 
In the preſent enfranchiſement it might not be amiſs 

\ have the conſent of the biſhop as ordinary. Mr. 
raham is, I ſuppoſe, himſelf the patron. 


Lincoln s- Inn, JA. BOOTH. 


th December, 1762. 


Y 4 HARLES late duke of Somerſet was ſeiſed of the 


honour and manor of Petworth, in the county of Suſſex, 


r life, with remainder to truſtees to preſerve contingent 


emainders ; remainder to his fon Algernon, afterwards 


Buke of Somerſet, for his life, with remainder to truſtces, 


c.; remainder to the firſt and every other ſons of the 


1 P jy 
- — 7 0 1 


_ with the 


ad Algernon in tail male; remainder to fir C. Wyndham, 


parenet, now the right honourable C. earl of Egremont, 


2 : grandſon to the ſaid Charles duke of Somerſet, in tail; 


ith other remainders over. 


Tus ſaid Charles duke of Somerſet, whilſt ſeiſed of the 


1 id manor of Petworth, purchaſed ſeveral copyhold tene- 


ments, part thereof, and took ſeveral ſurrenders of ſuch 
Copyhold tenements to himſelf and his heirs, and never 
granted out the ſame again by copies of court roll, but was 
actually ſeiſed thereof at the time of his death. 

Tus faid Charles late duke of Somerſet, by his laſt 
will, deviſed all his meſſuages, lands, &c. as well freehold 
as copyhold, which had been purchaſed by him, and were 
then included within the walls of the courts, gardens, &c. 
belonging to his manfion-houſe at Petwotth, and within the 
park belonging to the ſame, to be held and enjoyed, along 


Somerſet for and during the term of his natural life; and 


cel of the manor, and took a ſurrender of the ſame to himſelf in fee, 


d manor, by the faid Algernon duke of 


Casr 12. 


A freehold 
honour and 
manor, under 
which lands arg 
holden by copy 
of court roll, is 
ſettled to the uſe 
of A. B. for 
life; remainder 
to truſtees to 
preſerve, &c. ; 


remainder to the 


uſe of C. D. for 
life ; remainder 
to truſtees to 
preſerve, c.; 
remainder tothe 
uſe of the firſt 
and other ſons of 
C. D. ſucceſ- 
ſively in tail 
male; remain- 
der to the uſe of 
E. F. in tail; 
remainder over. 
A. B. purchaſed 
ſeveral copyhold 
tenements, par- 


but never regranted 
wem. He afterwards, by his will, directs part of theſe copyholds to attend the aforeſaid 


Jimirations of the manor, and dies inteflate as to other parts of the ſame copyholds. 


C. D. dies without iſſuc.— The ſeveral Ortxtons of Mr, Boorn and Mr. 
Whether the copyhotds purchaſed by A. B. deſcended, upon his death; to 


WILBKAHAM, 


his heir at law; 


or ſhould, by the ſurrender made to him when lord, be conſidered as annexed to, and 


become part of, the demeſne lands in the hands of E. F, ? 


from 


— 
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from and after, his deceaſe to ſuch perſons as ſhould be 7 * 
entitled to ſuch manſion-houſe, in reverſion or remainder, 
by virtue of or under any ſettlement or ſettlements upon Wl 
or ſince his marriage with Elizabeth his firſt ducheſs, Wal 

thereof and for and during ſuch eftates, terms, and = 
intereſts as are thereof limited and appointed by ſuch | y 4 
ſettlement or ſettlements. 4 

Bur there are ſeveral other cop; hold tenements, part 
of the ſaid manor of Petworth, which were purchaſed by the q * 
faid Charles late duke of Semeries, beſides thoſe deviſed » 

18 his will as aforeſald, and of which he made no will or diſp- ll 

ö ſition whatever. = 

IS Tux faid Algernon duke of Somerſet died without iſſue Wl 

* IM male, leaving the right honourable Elizabeth counteſs of 

1 | Northumberland his daughter and heir at law, who is alſo al 

| heir at law to the ſaid Charles late duke of Somerſet, her a 
Tux faid Charles earl of Egremont, by and on the death 

of the faid Algernon duke of Somerſet without iſſue male, 

by virtue of the remainder to him, became actually ſeiſed in 

1 1 tail of the honour and manor of Petworth, and is now in the 
_. poſſeſſion thereof; and having ſuffered a common recovery, 


| is now ſeiſed thereof in fee. | 
| -Quzre, YouR opinion is deſired, Whether, on the circumſtances 
11 | of this Caſe, the earl of Egremont (who is now lord of the 
ES manor of Petworth) is not well entitled to ſuch of the 
| copyhold premiſes ſo purchaſed by the ſaid Charles late 
duke of Somerſet as are not deviſed by his will as aforeſaid! 
or, Whether the fame do belong unto the faid Elizabeth 
counteſs of Northumberland, hag is heir at law of both 
the ſaid dukes ? 


— —— —E—mwꝗ—— 


cannot have any right or title to any of theſe copyholds, 
unleſs it ſhall appear that his grace the duke of Somerſet, Wl 
| . her ladyſhip's grandfather, took ſurrenders of any of them in WE 
l | | the name of truſtees ; and that ſuch truſtee was admitted, | 
| ſo as to become the legal tenant, by eopy of cqurt roll; 
and that duke Charles, in his will, did not, by any deviſe 

therein contained, affect the truſts of ſuch copyholds. 

But where duke Charles did, either by himſelf or his 

rg ſtewards, take ſurrenders of theſe copyholds from the 
ous. gol ©: former copyholders into his own hands, or where his grace 
tool 


ö 
| 
1 | 
U | | + Aafwer, 1 APPREHEND, that the counteſs of Northumberland 


—ͤ———— —— :— 


— —— —— : 
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* 
a * 
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? any conveyarice of them to himſelf, eithet by leaſe 


a eeleaſe, or by bargain and ſale, feoffment or the like, 
„te, I think, all ſuch acts amounted to an extinction, 
nd Wat leaſt a ſuſpenſion, of the copyhold tenure ; and then 


uns themſelves muſt be conſidered as reverting under 
ess into the hands of the lord of the manor, diſcharged 


he 4 m the cuſtomary eſtate ; and the lord muſt afterwards 
by SS. conſidered as holding the fame under the fame title 
0- HRS he held his other demeſne lands; and their being com- 
A 43 iſed in and bound by the intail ſtated in the firſt paragraph 
of che Caſe, theſe other lands (before copyhold) were bound 


4 | tereby in like manner: and the earl of Egremont having 
ee ſuffered a recovery of the manors, and thereby docked 
N intail, ſuch copyhold lands being parcel of the manor 
ere compriſed in and paſſed by that recovery; and 
conceive clearly his lordſhip is well entitled thereto, 
| he counteſs of Northumberland has no way to claim 
þ 3 eſe lands from her grandfather duke Charles but by 
of riving a title thereto, either as freehold or copyhold lands. 
WF the claims them, ſhe is to hold them abſolutely diſcharged 
om the payment of all cuſtomary rents and duties, and 
00 from all other cuſtomary ſervices ; and as this would 
We to bring a manifeſt loſs and prejudice to the lord of the 
mor, and by repetition of theſe acts the manor may be 
Wuite diſmembered, and even deſtroyed, it is eaſy to ſec, 
at the lord would not put it in the power of duke Charles, 
bo, by the ſettlement, was only tenant for life, to do theſe 
e; , which in the end muſt ruin the manor. Then if her 

zdyſhip claims theſe lands as copyholds, ſhe muſt either 
e ſome ſurrender to herſelf from a copyholder, or elſe 


1; 6 e muſt ſhew that ſhe claims from an anceſtor that did 
6 f old, or had a legal title to hold, theſe lands by copy of 


urt roll; at the will of the lord, by cuſtom of the manor. 
WW: Ir is: plain; her ladyſhip had not any ſurrender herſelf 


prandfather, as ſuppoſing he had a right to be a copyholder ; 
55 but 


on any copyholder. She muſt then claim from her 


189 


ſurrendered or yielded the lands up into the hands of the if 


- 
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but that could not be, for his grace himſelf was lord of the W 
manor. | He could not be a copyholder under himſell, 
under a grant by copy from himſelf to himſelf. He could Wi 
not be both lord and tenants All theſe ways of taking are Wi 
abſurd in themſelves. His grace's title aroſe another way, I 3 
viz. by the ſolemn declaration of the tenant, that he | AJ 


lord, ſo as to renounce all pretences to hold or claim the | 3 1 : 
fame thereafter by copy of court roll under the cuſtom or 
otherwiſe, This operated by way of reuniting theſe land 
to the other demeſnes of the manor, and by extinguiſhing Wi 
the copyhold tenure therein, ſo as to leave no kind of right 
in the copyholder; as fo long as they continued under this ; 
reunion in the hands of duke Charles or duke Algernon, W 
or any other lord, they were governable by no other rules 
than thoſe which ſubſiſted at that time concerning the other Wl 
lands which were parcel of that manor; and conſequenth 1 
the intail before- mentioned muſt direct the title there- : 1 
. 4 
Ir is true, that duke. Charles or duke Algernon, in 
caſe either of them had made any leaſe for years or lives 0 
thereof from the time of their being firſt ſurrendered ot 1 
yielded up, might, if they had pleaſed, have made new copy- | 
hold grants thereof under the old rents and ſervices, which 
would have been no prejudice to the ſucceeding lords; J 
but they not having done that during the continance d L 1 
their eſtate, it cannot now be done by their heirs. 4 
I the nature of copyhold lands is attended to, it wil WM 
be found, that where a lord of the manor is ſeiſed in fee A f 
of the manor, the freehold and inheritance of the copyhdi Bl 
lands is ſo far in him, that he can leaſe it, charge, 
alienate, or intail it juſt as he pleaſes: the copyholder is in WM 
ſtrictneſs conſidered only as tenant at will, ſaving that WW 
fo long as he performs the wag ſervices, he has the ll 
privilege of not being amoveable; but cuſtom only gives 
him taat privilege ; hd the inſtant the cuſtom is extiy- 
gyiſhed | 
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uſed, or ceaſes to be a cuſtom, he is to be conſidered 
9 2 1 barely tenant at will, who, when the will is once deter- 
inc, has no right. In the preſent caſe the duke, who 
as laſt ſeiſed in fee of the manor, intailed it ſo as to re- 
9 ace himſelf, and alſo. duke Algernon, to the condition of 
nant for life. The freehold and inheritance of his copy- 
9 Wold paſſed by that intail. It is now devolved upon the earl 
I Wo Egremont; and the copyholders cuſtomary cltztes being 
: niſhed and gone, his lordſhip has the ſole right therein, 
nd holds it as he does the other parts of the manor. | 


Aug. 17, 1750. JA. BOOTH. 


: ' I HAVE carefully peruſed Mr. Boorn's Orixiox; and 
SS oncur with him, that theſe ſurrenders of the copyholders 
duke Charles will amount to an extinguiſhment of the 
3 Wc opyholds ſurrendered thereby. He or his ſon having never 
eegranted them as copyholds, they were, I think, a part 
of the demeſnes of the manor, and paſſed as ſuch to lord 
| J Egremont. ü 1 


R. WILBRAHAM, 
o 
py- I — 
uch Wl | 
„TRE EARL OF PORTMORE being ſeiſed in fee to C 
mT the uſe of himſelf and his heirs, according to the cuſtom Ae 


of che manor of Byfleet in Surrey, of ſeveral copyhold The execute 
vremiſes, of the yearly value of about 200l. or thereabouts, of a mortgages 
cada, in the year 1750, borrow 7000. of James Adams, eſq. T 
on ſecurity of theſe and certain freehold and leaſchold — (of 
premiſes which the earl of Portmore had there ; and on the which there had 
a July 1750 the earl ſurrendered thoſe copyhold premiſes been © condi- 
—_ nr. Adams, the mortgagee, and his heirs, upon the uſual — 
conditions, to be voi ; | 


.. 2 made for ſecu- 
15 1 on payment of the principal ri 


: | a ; having called i 
$ the — — — —.— 3 3 mode, and with what — to — 
b | t r at ] 

Fr 2 1 * mw law of the wn marrrages might declare 


Mx. 
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Mn. Apams, the mortgagee, having his intereſt con- 
ſtantly and regularly paid him, was ſatisfied with his ſecu- WAY 
rity, and never applied to be admitted under this conditional 
ſurrender; but the lord of the manor of Byfleet having 
ed his ſteward, the new ſteward, about two yeats al 
fince, thought fit to call on mr. Adams to be admitted 
tenant to the copyhold premiſes ; alledging, that as the 
condition was broken, the eſtate in law was in the mort. 
gagee ; and he therefore contended, that the ſurrenderor 
had no eftate in the premiſes, and that the lord was without 
4 a tenant, Mr. Adams not immediately complying, the ll 
1 ſteward procceded to make the. uſual proclamations to 
1 compel mr. Adams to come in, or to incur the danger of a 
1 | forfeiture. BZ N 
| | THis drove mr. Adams at Jaf to comply; for the beſt 
1 Opinions ſeemed to be, that mr. Adams' ſtanding out could 
| not affect his eſtate, becauſe the lord could not compel Wl 
him to be admitted without a ſpecial cuſtom ; yet the | 
1 ſtake was too large for a mortgagee to riſk, where he wis 
1 | fighting other people's battles ; and therefore mr. Adams, Wi 
LH | after declaring himſelf to be well ſatisfied with his ſecurity, Wl 
N | and that he did not deſire to be admitted with any other Wl 
1 view than to prevent a forfeiture, was admitted tenant, 
ll | © and lord Portmore paid a fine of no leſs than 40ol. upon his 
| admiſhon. Mr. Adams, at the time of his admiſſion, was 
| . upwards of ſeventy years old, and viſibly in a bad ſtate of 
itt | | health; which is ſuppoſed to be one reaſon for his being 


Wn —© © 


called on to be admitted, as this would entitle the lord to a 
new fine on his death and the admiffion of his heir. 

Tux event has anſwered his expectation, mr. Adams 
being lately dead; and fince his death the lord has 
proceeded to make the uſual proclamations, and has WR" 
obliged mr. Adams's heir to be admitted tenant, and 
inſiſted on a fine of no leſs than Fool. which has been 
accordingly paid ; ſo that the lord has had no leſs than 

* 0001. for fines out of this eſtate in leſs than two years. 
Mr. Adams left a lady and ſeveral children at the time of 
his death, and hath by his will given his eſtate among them 
in certain proportions, . which makes it neceſſary for the 
executors to call in the mortgage money immediately ; 
and a+ gentleman has been applied to who is ready to 
advance the money, provided it can be properly ſecured.” 
Fon what is above ſtated, you will ſee how neceſlary 
it is for lord Portmore to avoid freſh admittances and new 
figes ; for was a conditional ſurrender to be made to the 
new intended mortgagee, it is certain, that as ſoon as = 


re 


1 
4 
; 
j 
N 
| 


— 
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Y r was up the ſteward would call on him to be admitted, 
1 would inſiſt on a new fine. To avoid this, it has been 


41 4 dpoſed, on the part of lord Portmore, that the mortgage of 
'z teaſchold and freebold premiſes ſhould be aſſigned to the 
ts ll mortgagee ; and that mr. Adams's heir at law, who 
x) Wa man > 7 nl te and of fortune, ſhould declare the truſt 


his eſtate in the copyhold premiſes in mortgage to be 
ce uſe of the mortgagee to ſecure the repayment of the 
Wortzage-money and intereſt, with a covenant from him to 
render after forfeiture, as the mortgagee ſhall direct, and 
n other covenants as ſhall be thought requiſite. 
ir this declaration of truſt is received by the ſteward, 
inrolled upon the court rolls, and a copy from thence 
anted to the new mortgagee in the uſual manner, Will 
c ſuch mortgagee be as effectually ſecure from the acts 


» rendered to ſuch mortgagee ? 

= NOTHING is ſo common as for lenders of money on 
vypybold lands to take their ſurrenders by way of mortgage 
ce names of truſtees. Sometimes there are ſuch heriots 
e on deaths, that gentlemen who have valuable horſes, 
mee in poſſeſſion of moveables of great price, do not care 
Wc expoſe thoſe things to be ſeized on behalf of the lord of 
e manor. Sometimes ſuch gentlemen have rights and 
intereſts in the manor itſelf; and no man can properly be 
ord and tenant at the fame time. If the intended lender 


1 & 


— 
* 


Us 


wu S2. 5 


ye ere is ſatisfied that mr. Adams's heir is a proper truſtee 
er him to make uſe of, and he is here repreſented as a 
nd endleman of honour and fortune, I ſee not why ſuch lender 
en in not be as ſafe as in the hands of any other truſtee, A 
ommon declaration of truſt, with a covenant that he, 
"of e intended truſtee, will ſurrender either to the intended 
mender, or to any ſuch other perſon and his heirs as ſuch lender 
he all appoint, ſeems quite ſufficient ; for ſuch declaration 
be f truſt will be a lien on the copyhold lands; and by a 


bill in equity the lender can always compel a ſurrender 
vhen he pleaſes, and ſo can his heir, or deviſee, or other 
repreſentative ; and as the lord will always have a legal 
Vol. I. O denant 
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Quzre. 


be done by mr. Adams's heir, as if he had actually 
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tenant upon Whom to diſtrain for his cuſtomary ſervices, Wi 
he will have no right to interfere or interpoſe, for he has 2 
tenant in copy now. It is ſtated in fo. 1, that he hat 
obliged mr. Adams's heir to be admitted tenant, upon 
payment of ſo exorbitant a fineas 5ool. As by the method; il 
ety pr mr. Adams's heir is not to part with the legal 
but is to continue tenant to the lord as before, » 
the Th can have no pretence to interfere, he not being a 
all prejudiced or affected by the tranſaction. As to the WW 
inrolling of any declaration of truſt among the court roll, i 
it can be of little ſervice; for although you ſhould prevail WR 
on the preſent ſteward to allow of ſuch inrolment, yet it is ö 1 
very uncertain whether he would inform any perſon w 
came for any admittance upon any ſurrender that ſuch a . 
declaration was inrolled among the court rolls; and 
without ſuch information the inrolment would be of 50 I 
ſervice ; becauſe of itſelf it would neither be expreſs no Wi 
conſtructive notice, no purchaſer being obliged to ſearch WM 
all the court rolls. If it would be very uncertain whether Wi 
the prefent ſteward would give any preſent or futur Wil 
purchaſer or incumbrancer any ſuch notice, it would be {ill 8 
more uncertain whether a future ſteward would do it, 
eſpecially as ſuch inrolment would not be any regular at WM 
of the ' cuſtomary court, as not being warranted by any Wi 
of the cuſtoms of the manor. I think, therefore, it Wi 
will be beſt to have a deed of four parts: Lord Portmo Wil 
of the firſt part, mr. Adams! s heir of the ſecond part, mi # 
Adatns's executors of the third part, and the intended lende 
of rhe fourth part. State the mortgage and ſurrender, Wi 
and the will and death of mr. Adams; that the executos if | 
have called in the 7000l. ; and that the lender had agreed v 
accept of the ſecurity and advance that ſum. Therefore 
in conſideration of the 7000]. paid to the executors 
and 108. to the heir, let the heir and lord Portmore grant, 
releaſe, and ratify, &c. the freehold to the lender, habendun 
in fee, ſubject to the proviſo after; and let the executors 
be all pn 


* 
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| ien the leaſchold to the lender, babendumfor the remainder 
| W the term; and let mr. Adams's heir covenant with the 
Fo T9 chat he and his heirs will ſtand ſeiſed of the copyhold 


on | iruſt for the lender and his beirs, and will on requeſt, 
od; Rd at the next court after requeſt (at the coſts: of lord 
gal 1 drtmore), ſurrender the copyhold to the uſe of the lender 
rc, Rd his heirs ; proviſe, that if the earl of Portmore pays the 


Woncy at a day, then the lender to reconyey the freehold 
SH reaflign the leaſchold to lord Portmore; and then mr. 
E I dams's heir to ſurrender to lord Portmore, or as he ſhall 
point ; and let mr. Adams's heir covenant, that till the 
oney is repaid, he and bis heirs will be and continue 
4 7 pminal truſtees for the _— his quench adeaini- 
Wrators and affigns. | 


Lincoln's Inn, | | JA. BOOTH. 
th Sept. 1766. 
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ASE on the EFFECT of a COVENANT to ſurrender | 


act 
| William Hale 
1 ae e 3 EL 
| it [ | — — — 
ore Richard Hale Jeremy Henry 
mr. _ 4606 
my |} | 
4. h. Hale—Catherine Paggen Mary—Thomas Coke Wm. Hale, deviſce r le 
| "IF of Paggen Hale. two ſons, 
tors | | lotte— Sir M. Lamb . Jerem 
| to m. Hale 4 : Hale a and 
=o d S. Pr. the teſtator mar- Peniſton Lamb, heir at died un- 
ore, ' ried and died 2 to the TD « who-murried Cath, married, 
, : 
ors without iffue. 1 es an ne Pa Wra. the ſon, and 8 
a1 en. 1 
lun ä | r 0 
Age Mor 
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| in rid ſettle. the blood of the faid William Hale and his ſeveral ſons ard 


' | the fame uſes, the counties of Hertford and Bedford, to hold to the (aid 1 


- 


IIe Gifting in ity ar the death of his ſecend ln 
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; o_ — . ' SETTLEMENT made « ; 
W. H. in con- Hale, eſq. with Catherine Paggen, ſpinſter, whereby, in WWW 
po 1 — 14,000 |. the 
marriage, portion of the. ſai erine, and for ſettling the manor, Wl 
— ar n 
t, and co- their heirs male, and others in remainder, he the fail b 
ted to ſur- William Hale did 3 releaſe, and convey unto truſtee % | 
$ 


3 „and their heirs all his manors, lands and hereditaments in 


but afterwards truſtees and their heirs to the uſes following, viz. To the 
died without ſaid William Hale for life, ſans waſte, remainder to truſtes 4 9 
making 4 to preſerve ingent remainders; with remainder as to Wipe 
furrencer, *3v- part, to Catherine Paggen for her life, for her jointure ; - 
the elder of mainder as to other part, to truſtees for a term of years, 
whom was ad- for raiſing portions for younger children; remainder as to 
mitted to the all the premiſes ſo conveyed, to the firſt and other ſons d 


«nag the ſaid marriage in tail male, remainder” to the firſt and 
hw, and afrer- Other ſons of the ſaid William Hale by any other marriage 
wards died in- in tail male, remainder to Jeremy Hale, ſecond fon d 
teſtate. The William Hale, eſq. deceaſed, his grandfather, for life, 
ſecond fon was ith remainder to truſtees to preſerve contingent remain- 


then admitien ders; with remainder to the firſt and other ſons of the 


copy, ana fad Jeremy Hale in tail mals, reeainder to Henry Hals MW 4 

ſoon after bar- third ſon of his ſaid grandfather, with remainder to truſtees i 

red the hmita- to bs contingent remainders; with remainder to his 
fi 


tions ſubſiſting G ; x 
u and other ſons in tail male, remainder to Bernard Hale, 


eſtate by a re- fourth ſon of his ſaid grandfather, with remainder to truſtees i 
covery i and to preſerve contingent remainders; with remainder to dis 
after — "hy firſt and other fons in tail male, remainder to the right 
his free! heirs of the ſaid William Hale the grantor. -—- - = 
9 a to In which ſaid indenture is contained a. covenant on the 
" cexrain ves, in part of the faid William Hale, that he and his heirs Wi 
ſtric ſertle- and all other . perſons eſtated and intereſted in truſt for 
ment, cover ants him of and in any copyhold lands, tenements or here- 
to ſurrenger the ditaments incloſed or intermixed with the premiſes thereby 


N ſettled as aforeſaid, or any part thereof, would within fit 
never made ary months next after the ſaid marriage ſurrender all ſuch co- 
ſurrender. He pyhold lands, tenements and hereditaments, to the uſe d 
afterwards de- - 
viſed all his eſtates in ſtrict ſettlement. —The Or Mons of mr, Wirrean u and nm 


Boot x, Whe r the analogous limitations made of the copyho!ds, upon the marriage d 
the 


* 


co rhor ps. 


d winam Hale for his life; and after his de- 
ee, to the uſe of ſuch perſon — and for ſuch 
tte and eſtates, and upon ſuch 


j 4 ſes, as the faid William Hale had conveyed, ſettled and 
ed his manors, lands and hereditaments by the ſaid in- 


015 nture as aforeſaid. ; en 
in Tu ſaid marriage took effect, and the faid William 
and e had iſſue by the faid Catherine two ſons, William 
aid a Paggen; and afterwards died, leaving copyhold eſtates: 
tech ermixed with the ſaid freehold eſtates, to which he had 


en admitted in fee, but had made no ſurrender of them, 
Pas to intail the ſame —— to the ſaid covenant. 
lx January 1724, 
a William che grantor, upon his father's death, entered 
on all the freehold eſtates compriſed in the ſaid ſettlement, 
a was admitted in fee to all the faid copyhold eſtates as 
er at law to his ſaid father, who had made, as before men- 
WWoned, no ſurrender or deviſe thereof. Y 
Tus ſaid William the fon afterwards died, and upon his 
eath the freehold eſtates under the faid ſettlement came to 


E as admitted in fee to all the faid copyhold 
lie, eir at law to his brother; and he was alſo admitted to 


echold, as heir at law to his great-grandfather, which were 
ever in poſſeſſion of his father, but were held by his great- 
randmother for her life, who died after his father. 
= Paccen HALE afterwards, being tenant in tail under 
faid ſettlement, ſuffered recoveries of all the freehold 
ſtates, and limited an eſtate therein to himſelf in fee; but 
does not appear that he ſuffered any recovery of the 
opyhold eſtates, there being no intail of them by way of 
urrender made; and he deen admitted thereto in fee, 
cing.the ſame by deſcent, part from his brother, and part 
rom his great-grandfather. F926) | 


ised in fee of the freehold eftates, marries ; and in conſi- 
eration of ſuch marriage, and of the portion of his wife, 
onveys all his freehold eftates to the uſe of himſelf for life, 
harged with a rent-charge for a jointure to his wife, re- 
inder to his firſt and other ſons in tail male, remainder 
dis own right heirs. ” a1 


. % 
” : 
* . * — 9 


ions, conditions and agreements, to all intents and pur- 


illiam Hale, the eldeſt ſon of the 


Wis brother Paggen; and in 1744, the faid Paggen Hale 
- aig a8 


ther copyhold eſtates that were alſo intermixed with the 


PAGGEX HaALs, after his ſuffering recoveries, and being. 
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Ad in this ſettlement it is recited, that he is ſeiſed o 
or intitled to ſome copyhold lands and hereditaments which 
were contiguous to, or incloſed or intermixed with fone Wl 
part of the freehold eſtates thereby ſettled. He therevy 
covenants, that he or his heirs will, within twelve mont; 
after his marriage, ſurrender the faid copyhold lands, &c. 
to the fame uſes as he had thereby ſettled his freehold eſtates: Ml 
but no ſuch ſurrender was made. 

Tux wiſe of the ſaid Paggen Hale afterwards died with- 
out iſſue; and the ſaid Paggen Hale not after died, 

ing firſt made his will, and therein deviſed all his manor; 
and eftates "whatſoever, in the counties of Hertford and Bed- 
ford, to William Hale, efq. the firft ſon of his great uncle 
Bernard Hale, for life, with remainder to his and other ll 
ſons in tail male, with remainder to his own right heirs. 


Ar the time of the admiſſion of the ſaid Peniſton 
Lamb the before-mentioned fettlement of April 1712 dil 
not appear, but has ſince then been produced; and under 
that ſettlement the ſaid William Hale, as firſt fon of the 
Dody of Bernard Hale (the two other brothers — own 

e co⸗ 


_ © Upon this Caſe the following Queſtions ariſe : Will not 
the recoveries ſuffered by Paggen Hale, the tenant in tal 
af the freehold eſtates, whereby he limited to himſelf a 
eſtate in fee, be conſidered in equity as the only act neceſ. 
fary ſor veſting in him at the ſame time an eftate in fee d 
the copyhold, freed. from his father's covenant, he having 
the ſame right to ſuffer a recovery thereof, if it had bees 
made neceffary by any act having been done to intai 
the ame; which as there was not, he was admitted in fe 
923 N an 


Whatever eſtate he may then be conſidered to have in _— 
ee intitled to the copyhold eſtate (both of his father an 
2 great-grandfather) ſo by him covenanted to be ſurrendered; 
nich, if it had been performed, would, without doubt, as 
oe left no iſſue, have veſted the ſame in his right heirs ? 
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1 fo was ſeiſed of the eſtate as he could (be) by a re- 


R and muſt be ſuppoſed to conſider himſelf fo ſeiſed, 
* 7 — have done the like act to bar the intail (of 

ee copyhold) as he did of the freehold ? 5 

r Paggen Hale will not, by ſuch act done by him, be 2. Qxre. 


ſidered in equity as ſeiſed in fee of the copyhold 
a 3 be conſidered at the time of his mar- 


age by his father's covenant as tenant in tail, with re- 
under in fee in himſelf? And it plainly appearing by his 
arriage ſettlement, and his covenant therein, that he 
pprehended that he was ſeiſed in fee of the copyhold 
ſtates, Will not his heir at law, by virtue of that covenant, 


ment made upon his marriage, to intail all his eſtates, both 
freehold and copyhold, upon all the male line of his family; 


to his own iſſue male, to his uncles ſucceſſively in ſtrict 
ſettlement; and as to his copybold eſtates, he intended 
them to go along with his freehold, and therefore cove- 
nanted to ſettle them in the fame manner. And by this co- 
venant I think that mr. Hale became tenant for life, in 
equity, of theſe eſtates, with remainder to his ſons by any 
venter, with remainder over to his uncles in ſtrict ſettle- 
ment; and that he became immediately a - truſtee gf 
the legal eſtate of theſe copyholds for theſe purpoſes, 
he having never made ſurrenders to theſe uſes ; and when 
he died this legal eſtate devolved upon his ſon William, 
and afterwards upon his ſon Paggen Hale, ſubje& to the 
ſame equitable intereſt to his uncles, as is ſaid above. But 
thoſe, intails being merely equitable, he had power got 
only to bar them, but alſo the remainders by ſome ſolemn 
act which ſhewed his full intention to do it; though the 
regular method would have been to have carried his fa - 
hg O 4 | ' ther's 


| IT was the clear intent of mr. William Hale, by the ſettle- Mr. wirzna- 


nam's Or:- 
N 10. 
Anſwers to the 


and therefore he ſettled his freehold lands, after limitations Firſt and Second 


Qurres. 
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ther's covenant completely into execution, by ſurrendering Wl 
theſe copyholds to the uſe of the ſettlement, or as near az Wh 
the death of parties, &c. would permit, and then to have 
barred the intails and remainders by common recoveries o 
ſurrenders, according to the cuſtom of each manor. Bu: 
I think-this bare ſuffering a recovery of the freehold lands, 
and ſettling them a- new, without any act of any kind 
done to affect the copyhold, or to declare his intent 
concerning them, would not have been ſufficient 6 WR. 
bar the equitable intails and remainders of them created ⁵ 


by the marriage-ſettlement of William Hale; for his 2. . 
miſſion to the legal intereſt in theſe eſtates, I think, was i 


nat ſufficient, in regard this was a neceſſary act to preſerve WS 
the eſtate from forfeiture to the lord, and alſo. to enable 
him to make a ſettlement purſuant to the covenant, if he 
had thought fit to have done it. The covenant in his 
own marriage ſettlement, to ſettle the very copyhold lands 
ds the uſe of himſelf for life, with remainder to his firſt 
and other ſons in tail male, with remainder to his own 
right heirs, is, indeed, a plain indication of Mr. Paggen 
Hale's intent to bar the ſeveral intails and remainders creat- 
ed by his father's marriage-ſettlement, and to veſt the fee- 
fimple in himſelf; for his intent was to give himſelf a power 
to diſpoſe of this eſtate, or to permit it to deſcend to his 
daughters before his uncles, as he had done with regard to 
*his freehold eſtates: and as the intails were merely equi- 
table, and created only by an executory covenant, it ſeems 
reafdnadle that he ſhould have power to bar them by the 
fame means; 3 it being agreeable to natural juſtice, that 
every act may be diſſolved eo ligamine quo ligatur. And 
this ſeems to be a ſtrong argument to ſhew that they are 
barred.” But nevertheleſs I incline to think, that theſe 
equitable intails and remainders are not barred ; for though 
it is faid in ſome Books, that a feoffment, or even articles, 
may have been held formerly ſufficient to bar equitable in- 
tails, ye Tiles to think that the better opinion ſcems 


to 


rr erer 
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be tothe-cdntrary ; for it is not, Ithink, a rule in equity, 
a deed will bar an equitable intail; but where a reco- 


ve 1 ery can be had, there a recovery ought to be ſuffered to 


or bar an intail: but where indeed there cannot be a reco- 
ut very, as in the caſe of a truſt of a copyhold, or on account of 
„cer impediments, there an intail may be barred without 
nd recovery; but here there might have been a ſurrender 


7 ade to the uſes of the ſettlement, and then a recovery 


1 might have been ſuffered regularly, and then che intail and 1 
» emainders might regularly have been barred. Though 


1 3 my opinion is, upon the whole, as above, yet I think it is a 
caſe of ſome difficulty. 


T under the before- mentioned ſettlement and acts done 3. Quare, 
vy the faid Paggen Hale, his heir at law is not either at 

law or in equity intitled to the faid copyhold eftates, Will 

he, by virtue of the covenant in the ſaid Paggen Hale's ſet- 

tlement, whereby he bound his heirs, executors, and admi- 

niſtrators to make ſuch ſurrender, be intitled to any ſatiſ- 

faction or conſideration out of the real or perſonal eitate of 

the faid Paggen Hale? 


IF Iam right in my Opinion above, this Queſtion ought Anſwer. 
to be anſwered; and. I think, that if the heir at law ſhould moe 
Not be intitled to theſe copyholds, that he is not intitled to 
any ſatisfaction or conſideration out of the real or perſonal 
eſtate of mr. Paggen Hale, but would be intitled to the 


lands ſpecifically, or to nothing at all 
" Lincolws-Innz © RN. WILBRAHAM. 
Nev. 14, 175. F 


I AM not of opinion, that mr. Paggen Hale's having Mr. Boora's 
ſuffered recoveries of the freehald would of itſelf be ſuf- Ge fene Cats 
hcient to give him ſuch an abſolute title to the copyhold p t the 


: Firſt Quare. _ 
35 to enable him to be admitted to it in fee fimple, and to 
diſcharge 


> BESab ESE RAT e549 7 
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Anſwer to the 


a 
: 


to the making the ſettlement of April 1712, and would 


- -nitail created by his father's covenants ſo contained in the 
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diſcharge it of the lien that affected it, under the cove. 
nants contained in his father's ſettlement, any more than Wl 
a recovery ſuffered in one county would be ſufficient to 

dock an equitable intail ſubſiſting under the fame deed of al 
lands in another county; and if mr. Paggen Hale had had 
another brother younger than himſelf, ſuch younger brother 
would have come in under the conſiderations which moved 


ney — 2 4 


have been a purchaſor within the intent of that ſettlement; 
and to ouſt him of relief in that caſe, it could not be op. il 
poſed to him, that his immediate predeceſſor mr. Paggen Wl 
Hale had ſuffered a recovery of the freehold, becauſe the Wl 
freehold and copyhold depended on diſtinct titles, and what 
would be ſufficient to bar the intail of the one could not 
be extended to the other. 


I DO not ſee that the premiſes here ſet down do at al 
contain the concluſion drawn therefrom in the foregoing 
Duere; for it may be true that Paggen Hale may not be 
conſidered, from the acts done by him, to be tenant in fee- 
ſimple; yet it does not follow that therefore he muſt be 
taken as tenant in tail, with the immediate reverſion to 
himſelf in fee. If the covenants in the ſettlement of April 
1712 were to be the guide, then he would be tenant in 
tail, with remainder to his couſin mr. William Hale, ſo: Wl 
of his father's uncle Bernard Hale, in tail, with reverſion - 
to himſelf in fee; I mean of the equitable gate: and then 
the queſtion would be, How far mr. Paggen Hale's cove- 
nant in his own ſettlement of 1742, to ſurrender his copy- 
hold lands to the uſe of himſelf for life, with remainder to 
his firſt and other ſons in tail, with reverſion to himſelf in 
fee, would, of itſelf, be ſufficient to dock the equitable 


ou tk of 2 88 —— — — — m— * 


faid ſettlement of April 1712 as aforefaid, or at leaſt to 
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Introul the force and effect of thoſe covenants. If a 

Covenant in conſideration of marriage, &c. to ſurrender 
orhold lands will not only create an eftate tail of ſuch 
,pvholds in favour of the iſſue, but allo in favour of 
oluntary remainder- men; then it may be aſked, Why 
ie iſſue himſelf, when he has got himſelf admitted in fee- 


e mple to the legal eſtate of the copyhold, may not diſ- 
ul charge himſelf of the aforeſaid equitable intail by entering 
it; into a like covenant, on a like conſideration of marriage, 
p- | Y to ſurrender in favour of his iſſue ; and failing ſuch iſſue, 
cn in favour of voluntary remainder-men, with a remainder 
he eo his own right heirs? for it may ſeem to be a needleſs 
hat Wb Circuity for mr. Paggen Hale to be forced, after he had 
not been admitted in fee, to ſurrender to the uſes of his father's 

ſettlement in 1742, and then to ſuffer a recovery in order 

to be admitted again. But I incline, that if. an equitable 
al intail is created, that then a recovery in the court baron 
ing was neceſſary to dock the ſaid intail; it being a rule, 
de that the ſame ſteps muſt be taken to bar the equitable 
e- eſtate tail, as it would be requiſite to take to bar it, were 
be it a legal eſtate tail. But this previous queſtion will ſtill 
to recur, Whether this is a creation of an equitable intail ? 
pril Articles, covenants and agreements will create equitable 
in intails of lands held in fee-ſimple by the common law, 
ſon 


as well in favour of volunteers as purchaſors. So of truſts. 
But I do not know that the rules are the ſame as to co- 
pyholds ; if they are, there is a foundation laid to ſet aſide 
almoſt all ſurrenders of copyholds, and to deprive the 
lords of as many of their fines. I grant, that if a copy- 
holder articles or contracts to fell land to J. S. and dies, 
equity will ſupply the defect of a ſurrender, provided the 
contract be in writing. So if a copyholder, in his mar- 
riage-ſettlement, and in conſideration of marriage, coν 
nants to ſurrender to the uſe of himſelf for life, remainder = 

ta 
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to his firſt and other ſons in tail; here equity will "allo 
ſupply the defect of a ſurrender, becauſe the ſons are pur. 
chaſors. I will alſo agree, that if he covenants to raiſe al 
money out of copyhold eſtates for younger children, even 
in a deed executed after marriage, and without conſider. | 
ation, there equity will ſupply the defect of a ſugrender, 
becauſe children have a right from natural juſtice to be 
provided for: but I much queſtion whether equity will go 
further. This brings us to the principal Caſe: A copy. 
holder covenants in his marriage-ſettlement to ſurrender to 
the uſe of himſelf for life, with remainder to his ſons in tal WA 
ſucceſſively, remainder to the uſe of J. S. a volunteer, Wl 
and mere ſtranger: the Quære is, Whether if the copy. 
holder dies without iſſue, and without a ſurrender, equity 
will ſupply the defect againſt the heir at law ? The ſolu- 
tion of this queſtion will determine all the points hitherto 
appearing in this Caſe. It ſeems to be new doctrine to 
fay, Here is an equitable intail! The faying it ſhall be con- 
ſidered as a truſt, ſeems to me to be endeavouring at a Wil 
diſtinction that does not hold. Courts of equity ſay, that Wt 
wherever there is an equitable ſpecific lien on the lands, i. 
and he who has the legal eſtate has notice of ſuch lien, I 
there they will raiſe a truſt, and decree the perſon who 
has the legal eftate to be a truſtee for thoſe who claim 
under the ſpecific lien. But till the principal queſtion is 
left- undecided, . viz. Whether the covenant here creates 
ſuch a ſpecific lien as the court of equity will decree it to 
be carried into execution, and the defeat of a ſurrender to 
be ſupplied in favour of J. S. the volunteer in remainder? 
If they will, Why ſhould they not ſupply the defect of any 
covenantee in the firſt inſtance, whether he claims with 
or without conſideration? The cafes where equity wil 
or will not ſupply the defect of a ſurrender to the uſe of 
a laſt will upon deviſes of copyhold, are well known; in 
many they will not ſupply that defect; but if a covenant 
by deed executed in a bed-chamber in the laſt illneſs of the 
copy 


r 
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opyholder will do as well, the precaution of having 
ſurrender to the uſe of the will becomes unneceſ- 
Tune are the difficulties that have preſented themſelves 
o me, and it is a caſe of great intricacy. All I can ſay is, 
What more arguments offer themſelves to me againſt con- 
adering theſe covenants as creating a ſpecific lien upon 
. copyhold lands for the benefit of the voluntary remain- 

er-men, than in favour of their being ſo conſidered; 
et the intention of the covenantor was certainly to make 

v a ſpecific lien: and fo I muſt leave it as a doubtful 
iſe. D 


= 1 THINK, under this Quære the effect of both the 
Wc ovenants for the ſurrendering theſe copyholds, as they are 
Wc ontained in the two ſettlements of 1712 and 1742, 
WWſuppoling they amount not to ſpecifie hens or equitable 
Wintails, ſhould well be conſidered. I'can find no reaſon, 
no argument to ſatisfy myſclf, that they would in that caſe 
be conſidered as abſolutely void. Suppoſe the covenantees 
in the ſettlement of 1712 ſhould commence an action on 
WE the covenant in that ſettlement againſt the repreſentatives 
of William Hale the covenantor ; ſuppoſe they ſhould 
WS ſhew a breach in his having neglected to furreni'er the 


the copyhold premiſes; Would a court of equity grant an 
injunction againſt taking out execution? If they would, 
then I would aſk, On what ground they would go in 
granting ſuch injunction ? Would not the covenantees have 
a clear right at law to commence ſuch an action? What 
rule or maxim of equity would ſtand in their way ? Would 
there be any thing unconſcionable in ſuing a man or his 


when nothing has happened to diſſolve, reſcind, or weaken 


* 


copyhold, and the jury ſhould aſſeſs damages to the value of 


repreſentatiyes for having broken his contract, eſpecially 


that contract? Indeed, a court of equity would have a right 
to ay What the govenantees ſheuld do with the money 
| | recovered, 
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recovered, they being but ſtakeholders and truſtees; but it 
could have no right on any pretence to ſtop proceedings 
in the action. The rule is, that where equity is equal, Wl 
the law muſt prevail. I remember in the Caſe of Lechmer: | 
and Lechmere it was ſaid, that if an action was brought in 
that caſe by the covenantees in the marriage articles againſt 
the perſonal repreſentatives of lord Lechmere, the plaintif 
muſt have judgment, and the jury could aſſeſs no other 
damages for the breach of the covenant than the whole 
39,0001. covenanted in the articles of marriage to be lad 
out in the purchaſe of lands to be ſettled to the uſes therein- WM 
mentioned. I ſaw all the briefs and papers, and have very Wl 
full notes of the arguments and decree pronounced by lord 
Talbot on the hearing of that cauſe; I therefore cannot WM 
fay, that no action is maintainable, either on the covenant 
in the ſettlement of 1712, or on that contained in the 
ſettlement of 1742, becauſe I cannot think that the court 
'of chancery would have ſufficient authority to grant 
perpetual injunctions. 
Tr actions were brought in thoſe caſes, and the plaintiff 
had judgment, the damages, which might be more or leſs as 
the jury ſhould think fit, would be decreed to go as the 
copyhold lands, if ſurrendered to the uſes expreſſed in the 
ſettlement, would have gone. 2 


Lincein's Inn, oo - JAS, BOOTH. 
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Norte, In conſequence of mr. W1LBRAHAM, nr. 
FiLukk, and OrnExs, giving Orinions in mr. Hale's 
favour, he filed a bill in _chancery ſoon afterwards ; which, 
on the 11th December 1764, was diſmiſſed in favour of 
mr. Boorn's Oprxiox as above; and the heir at law 
remains in poſſeſſion of all the copyhold premiſes, 
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I. (feoffee of J. M. then lately deccaſed) in 
* purſuance of his will did, by copy of court roll 
8th September 1696, ſurrender certain cuſtomary lands, 
Lo. within the ſaid manor, to Elizabeth, then wife of T. E. 
xd her cuſtomary heirs for ever, according to the cuſtom 
if the ſaid manor, who was thereupon admitted tenant, &c. 
Tur at the ſame court the ſaid Elizabeth did, oy copy 
= court roll (with the conſent of her ſaid huſband thereby 
aged) ſurrender the ſaid cuſtomary lands, &c. to 
. E. and his cuſtomary heirs for ever, according to 
ee cuſtom of the ſaid manor, who was thereupon admitted 
| 7 enant, &c. ; ; 

77 To the laſt ſurrender a certain memorandum was 

Sb{cribed, to the effect following, (viz.) That the true 
tent and meaning thereof, and of the pariies to the ſame, 
c, that the ſaid E. E. and his cuſtomary heirs ſhould 
land and continue ſeiſed of the cuſtomary premiſes, 
Ws feoffee in truſt, to the uſes following (viz.) To the 
uſe of the ſaid T. E. and Elizabeth his ſaid wife, for 
their lives, and the life of the longeſt liver of them; 
ad after their deceaſe, to the uſe of Penelope their daugh- 


ter, and their cuſtomary heirs for ever, according to the 


tif tom of the faid manor ; and that the faid feoffee in 
a uit and his cuſtomary heirs ſhould, on requeſt to him 
the - them 1n that behalf made, ſurrender the ſame accord- 


ingly, 

we by the laſt ſurvey of the ſaid lordſhip, which was 
made in 1668, the jury preſented (int. al.) That there is 
belonging to this manor divers tenants who hold divers 
meſtuages, &c. by ſeveral tenures, (viz.) freeholders who 
hold their land in ſoccage, and according to the courſe of 
common law : tenants by letters patent, and cuſtomar 

tenants, whoſe lands they hold by the rod; which lands, 


g 


mi. on the death of any ſuch cuſtomary tenant dying ſeifed, 
ale's do deſcend to the youngeſt ſon; and for want of iſſue 
ied, male, to the youngeſt daughter of the firſt marriage ; 
Ir 


and that at the death of ſuch cuſtomary tenant, the widow 
is to have no more than her pure widowhood's eſtate. 

Thar the faid 7. E. died about the year 1700 3 
and about 1793 the faid Elizabeth married again with 
N. P. and 


leaving the (aid Penclope (her youngeſt daughter by the 
ſaid 7. E. her firſt huſband) then an infant, and about 


eight years cf age; whereupon the ſaid V. P. took 
upon 


l 


1 
9 
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the died in about fix months afterwards, - 
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CASE 1 5 
M-:nerium ds 


Pencarne in 


com, Monmouth, 


Whether wi- 
dower is enti- 
tled to a uſe 
eſtate upon the 
deceaſe of his 
wife, who was 
a widow, leay- 
ing only one 
child, a daugh- 
ter, to whom. 
the widower is 
guardian, in a 
manor where 
there is a cuſtom 
that the eſtate 
ſhall deſcend to 
the youngeſt ſon 
or daughter of 
the firſt mar- 
riage? and, 
How ſuch 
daughter is to 
recover ? and, 
How far the 
widower is 
chargeable as 
guardian ? 
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upon himſelf the guardianſhip of the ſaid Penelope, and 
procured himſelf to be admitted tenant of the faid cuſtomary 
lands, and has enjoyed them ever ſince. 
Tr in regard there are no negative words in the 
ſurvey that the widower is not to have his widowerhood's WW 
Quare. Wònurrur the faid N. P. is intitled to theſe cu- 
B lands immediately after the deccaſe of the faid 
Elizabeth his late wife? 3 
Nor, There are not above ſix tenants in this lordſhip; 
ſo that an inſtance of this nature has not happened there 
. within the memory of man, where the hutband and children 
B have ſurvived the wife, being a cuitomary tenant in this 
toriſhip. But the ſutvey of the lordihip of Hencourt, MW 
2Hoining to this of Pencarne, has the fame words in it a> 
to the article above; and there have been ſeveral intances i 
of this nature in that lordihip of late years. | 
NoTEe, The faid Penelope intermarcied at the age of 
fourteen with . M. who is lately dead. If, therefore, 
wot ſhe has a right to the ſaĩd cuſtomary lands, as well by the 
- cuſtom of the ſaid manor as by virtue of the limitation in 
the ſaid copy of court roll made by the faid Elizabeth 
* mother, with the conſent of her father as aſore- 
Quzre. Wrnar method muſt the ſiid Penelope take for the 
recovery thereof? and in caſe ſhe is entitled to it, Whether n 
tae aid. V. P. ought nat to account to her for the rents 
aa profits th-reot ever ſince the death of the faid Eliza- 
beta her mother? 


Aer. I APPREHEND, that if Penelope had the ſeveral 
ſurrenders to produce, ſhe might bring an ejectment for 
thoſe cuſtomary lands, and lay a double demiſe, one in het 
own name, and one in the name of E. E. the truſtee, 
and in ſuch caf2 would be able to make out a good titſe a 

. lav. But as the original rolls of the manor are not to be 

| found, and mr. P. the father -in law, who had the education 

of Penclope, and the poſſeſſion of her eſtate during her 
i1fz2cy, has alſo gotten poſſefiian of her decds and writings, 
and particularly of the abovementioned ſurrenders, I think 
it alyifeblo, that a bill thould be brought in equity, 
praying a diſcovery of thoſe ſurrenders verbatim, and of all 

| other 


£OPY HOLDS. 


deeds and writings relating to the premiſes ; and that 
e ſaid mr. P. may now deliver up poſſeſſion of the 
WW cmiſes, and account for the profits from the death of 
. WE lizabeth, the mother of Penelope. 
I may be proper alſo to charge in the bill, that Elizabeth 
ceiſed of thoſe lands generally, according to the cuſtom of 


—_ cuſtomary heir, according to the cuſtom of the manor ; 
d that Price, after his marriage with Elizabeth, pretends 
Elizabeth, or E. E. her truſtee, made ſome ſurrender 
d him; and ſo pray a diſcovery of his title, and an account 
s above, 


April 11, 1724. E. PROBYN. 


and his heirs all her copyhold lands in Shepperton 
after the death of her two fiſters 7. R. and E. S.) 
about 120l. per annum. Mr. R. was admitted to this 
tate in reverſion after the death of mrs. R. and mrs. &. 
e two ſiſters, upon the 26th of December 1738. 
= Ms, K. ſurrenders the ſame to mr. G. and his heirs, 
or ſecuring Bool. and intereſt at five per cent. December 
738. In 1739 a commiſſion of bankruptcy iſſued againſt 
he ſaid R. and in June 1740 he ſurrendered thereto, andfab- 
itted to be examined, and an aſſignment was made to F. S. 
the petitioning creditor), who was choſen the aſſignee, 
d afterwards died; which bargain and ſale or aſſigament 
is 10th June 1741 ; and in 1743 R. applied to the court of 
. to ſuperſede the commiſſion, upon payment of the 
bt and coſts to the petitioning creditor, and his other 
reditors wao had proved their debts under the commiſſion; 
d by an order roth April 1744 the chancellor directed, 
hat it ſhould be referred to maſter E. to ſettle what was 
eto the {aid mr. S. and the other creditors; and upon 
ayment of what the maſter ſhould report due, the commiſ- 
on was to be ſuperſeded. | 
16th March 1744 the maſter certified what was due to 


| 
, 


Vor, I, 


e manor; and that by her death they deſcended to Penelope 


RS, R. M. by her will deviſes to her nephew R. R. 


petitioning creditor and the others, 2921. 10s. ; 
P and 
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Whether money 


can be ſaſely 
advanced to 
diſcharge a 
mortgage on a 
copyhold eitate 
prior tu the 
bankruptcy of 
the renant ? 
and, Whether a 
ſurrender will 
be valid, not- 
withſtanding & 
bargain and 
ſale under a 
ſuperſeded 
cemmitlion ? 
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— N faid commiſſion was ſuperſeded under the Grey 
ell.” - | _— 
Ix 1743 mrs. R. one of the ſiſters of the teſtatrix Ml 
died ; and upon the 25th of April 1748 the four daughten WM 
and coheirs of mr. G. the mortgagee, were admitted to: 
moiety of the premiſes which fell in on mrs. R's death. 
| In January 1753 mrs. 8. the other ſiſter of the teſtatrix 
died; and upon her death the other moiety is fallen to mu 
R. Mrs. G. the widow and adminiſtratrix of te 
mortgagee, now puſhes for the payment of the mortgage. 
money, and inſiſts upon hex daughter's being admitted tote Wl 
other moiety, which A. B. has agreed to advance, una Wl 
having a clear title made to the premiſes; and his agen 
inſiſts, that as the premiſes were by the commiſſion c 
bankruptcy veſted in the aſſignee, there ſhould be a con. Wl 
veyance of the legal eſtate from him, notwithſtanding th Wl 
commiſſion is ſuperſeded, and the aſſignee and three of the Wi 
commiſſioners are long fince dead. The premiſes are | 8 
copyhold, and the aſſignec was never admitted, nor had « 
that time any right to an admiſſion to the poſſeſſion, boil 
the tenants who had the eſtate for life being then living, Wn 
© Can A. B. ſafely adyance money to diſcharge mr. C 
mortgage, which was prior to the bankruptcy is 
and covered the whole eſtate? and, Will nut mr. A 
ſurrender of the premiſes to A. B. be good, notwithſtandi 
the former aſſignment under the commiſſion of bankruptoil 
now ſuperſeded ? or, What other methods can be taken vn 
ſecure A. B. his money, as the give is now of a val 
ſufficient to anſiber the money agreed to be advanced there 
and, By what methods muſt ſuch ſecurity he made to 4. 5 
Is there any occaſion for any new admiffion ? and, Wilkins 
the lord of the manor be entitled to any other fine, m 
Cs beit having paid a fine on their admiſſion '» 
b moiety ? 4 ö 1 8 . ; | 
THE queſtion eonſiſts of different branches. As to 
"firſt part; as the mortgage to mr. G. was prior to 
bankruptcy, and covered the whole eftate, A. B. wil! 
| ſecure under that mortgage, as far as the money due ther! 
does extend; and it being a mortgage in fee, the ccheiſ 
law of mr. G. ſhould be admitted to mrs. S. 's moiety! 
like manner as they were to mrs. R. 's; and after ff 
" admiſhon they ſhould, with the privity of the admin 
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mr. G. who is intitled to the money, ſurrender both 
oieties to A. B. and his heirs, ſubject to a proviſo or 
adition, that if mr. R. his heirs, &c. pay the money to be 
SJ anced with intereſt, the ſurrender to be void; and for 
„pee mr. R. ſhould join in the ſurrender, and give 
Wond for payment thereof, which he may well do if the 
ommiſſion is ſuperſeded, 

4s to the ſecond part of the Caſe; mr. R.'s ſurrender 
1 annot prejudice the aſſignment to mr. S. which js of the 


pon 3 7. ity of the redemption only, mr. G. being prior: but as to 
gen rat, if the debts reported due are fully paid and fatisfied, 
" ff 


d the commiſſion ſuperſeded, mr. S. or the ſurviving 
cviſce of mr. S, together with his heir at law and cęſtui 
| | We truſt, ſhould reconuey and aſſign to mr. R. and put him 
che ſame condition as to his eſtate as he was at the time 
e his bankruptcy. But this being a copyhold eſtate, the 
fence (if living) could not reconvey in any other manner 
han by ſurrender; and he could not ſurrender without 
eeing firſt admitted, and paying a fine for the whole; 
heres the heirs at ſaw of mr. G. are now to be admitted 


— . mrs. S. 's moiety, and pay a fine for that moiety only; 
cen nd 1 do not ſee how the admiſſion, and conſequently 


bow a fine, can be avoided : however, there ought to be 2 
eleaſe of mr. S.“s intereſt under the commiſſion, which 
nay be done without an admiſſion either to mr. R. or to 
B. if he ſhould come into poſſeſſion, or as mr. R. ſhall 
appoint. A court of equity would compel a releaſe, but at 
e charges of mr. R. and in ſuch manner as he and the lord 
pf the manor can agree, 


1753. EDWAN GREEN, 
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How many 
heriots due on 


— meſſuage, barn, 


being divided 
among ſeveral 
tenants ? 
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. died ſeiſed of two freehold tenements, holden 
A. „ of Iden, com, Suſſex, viz, a freehdd e 
lands, in Rye and Iden, ſome tin; e 
ſince S. s, and before MA. s, holden of the fajd manor by the 

tent of 28. _—_ alfo certain other freehold fields in Iden 

late alſo the faid S.'s, and before Ad. s, holden of the (aid 

manor by the yearly rent of 1s, 3d. 1 + 
By the cuſtom of the ſaid manor an heriot, viz, 

the beſt beaſt, if ſeized, is due to the lord on the death of 


every tenant for every tenement he held of the ſaid manor; 1 


by ſeparate purchaſes and deſcents, ſplit into four — bt 
parts or ſhares, and held by four different perſons ; oe Wn 
moiety by one perſon, à fourth part thereof by another 
perſon, and the whole fourth part thereof by two other 
perſons ; but all the dere 
ſince purchaſed by the faid A. and reunited, and hell 
e, e, were | before the diviſion.ñ 
NoTE, I hat although the ſaid tenements were ſome time lift 
held by four different -perſons, in ſuch different parts « ne 
ſhares as aforeſaid, yet there gever was any diviſion or 
| ition made of the faid lands while they were ſo held in 


- for every ſuch part or ſhare ; and he has accordingly, upon 
the death of mr. A. ſeized eightfatting oxen for eightheriots, 
viz. four heriots for each tenement, being the number if 


parts that the ſaid tenements were for ſome time ſo ſplit and G 
Aparated into as aforeſaid. ; EY * 


Ir 
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tr is inſiſted on by the executors of 4. that all theſe 
nements were for ſome time, by former purchaſes or 

(cents, ſeparated, and held by different perſons in four 
cral parts; yet all the faid parts have been a long time 

222 1 by the ſaid mr. A. who thereby became the 
ee proprietor of the whole, and hath held the fame ſingly 
A himſelf for many years laſt paſt, whereby the faid ſeveral 
9 became reunited, and are to be held but as two 
eements; and therefore no more than two heriots are 
able. 
1 Nos, The manor being en there is no cuſtom 
cgauide, or any inſtance to produced, where any 
= echold tenements have been formerly held by different 
© oprietors in different parts, and have been afterwards 
ccchaſed and held by one and the fame perſon. 


— 3 


Wusrrnrsx, as the ſaid parts were ſo reunited in the ſaid 
. 4 the lord of the manor is upon his death entitled to 
more than two heriots for the ſaid two tenements, viz, 

Wine heriot for each tenement ? or, Whether to eight 
WWcriots, four for each, according to the number of proprietors 
rho for ſome time held the fame in different parts? 
d, Whether the ſaid tenements having been once held by 
lifferent proprietors, are or are not now reunited by being 
durchaſed and held by one and the fame perſon? 


= ALTHOUGH theſe two tenements were originall 
ble to two heriots only, yet by being ſplit and divided 
Into eight different parts, and coming into four different 
hands, they are multiplied ; for heriots being entire ſervices 
will multiply; and though all the ſhares are purchaſed and 
come into one hand, yet the heriots remain ſeveral, and the 
Wands remain liable to the number of heriots, according' to 
e multiplication. In Talbot”s Caſe, 8. Co. g. is cited a 
book, 34. Edw. 3. where it is held in theſe words, viz. 
If my tenant who holds of me by a heriot aliens parcel of 
nis land to another, each of them is chargeable to me for 
* a heriot, becauſe it is entire; and although the tenant 
?* purchaſes the land again, I ſhall charge him for each portion 
a heriot “ 1 
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Tur law and practice is agteeabſe to the caſe above; 
(therefore the lord of the manor may inſiſt upon eight 
Fy heriots, 
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heriots, if he can mak e it appear that theſe two herd Ml i & 
tenements ever came to four different hands of differen Wl 
landlords,or were multiplied into four parts or ſhnares. 


_ --+ "pf IF the heriots had been multiplied by act in law; 2 i 5 J | 
V30N, the eſtates had deſcended to four coparceners, and then upa nl 

the death of one to the three, or by the death of two to the ; = 1 

other two, or upon the death of three to the ſurvivor; then, ; 51 

as the heriots would be multiplied by acts in law, they WM 

would be extinguiſhed again by the eſtate entering in Wl 

one perſon by act of law: but if a heriot eſtate is divide! WM 

into parts by alienation, by the act of the parties by which i Wl 

is divided, each parcel becomes heriot; for entire ſervices, 

in ſuch caſe as they cannot be divided, muſt be multiplid 

in ſuch caſe, being orice ſevered. The repurchaſe of the Wi 

Lands will not be ſuch a reunion of the eſtate as to extir- i 

guiſh the multiplied heriots : but I give ' this opinion 

with great diffidence, as I cannot find any authority to 


1 4 

Neu, 20, 1753. R. WILBRAHH BW 

1 + 3 

4 

IE 17132 £375 A 1 T _ , 

Can 18. IN 1677 A. held of the manor of J. a freehold tenement Be | 

How many a4 meſſuage, one barn, one garden, and certain lan: : 
heriots may be yyith the appurtenances, in Rye and Iden, at the yearly ren | 

| ſeized ? and, of 28. Sid. heriot, relief, and other ſervices; alſo certail '£ 

Mow court 2 13, {a6 in . by 18. 14: rent, heriot, relief, and other (crvics- WNW « 

lord of the ma» It 4676 the homage preſented the death of A. having | 

nor is din right firſt, made his laſt wi and teſtament in writing, where 1 

of tis wie?  hedeviſed a moiety of the ſaid ſepatate premiſes with ut Wt 

appurtenunces to B. and his heirs, and the other mol) 

thereof to C. and his heirs ; and that upon the death of 4 | 


heriots have happened to the lord; of which a mai 
en Nom 2 at the able of the 2 


= 
©Tqi 


hath been, ſeized, 
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the value of bos. ; for the other heriot nothing, becauſe 
. id 4. had no other living animal at his death. *f 
Ar the ſame court came B. and acknowledged fo hold of 
lord one moiety of the ſaid meſſuage, barn, &c. at 
Wc yearly rent of 15. 4d. (being half the quit-rent) heriot, 
euer and other ſervices, paid 15. 4d. relief, and did fealty ; 
ad alſo for a moiety of certain lands in J. 649. heriot, 
eier, and other ſervices. C. not being preſent, the bailiff is 
cred to diftrain him for a relief for the other moiety, 


| 

n ” 
k 

l 


_=—_ d to do fealty to the lord. + &. 230% 272} 
m F* 1690 the homage preſented the death of C. who, held 
the e other moĩety; and one gelding is ſeized for an heriot, 
en, ald to the executor at 40s. ; and that D. is his next heir. 


ils 1724 D. aliens his moiety of the faid premiſes to 4. 
is heirs and aſſigns for ever; and D. 5 preſent in 
ourt pays a relief to the lord for the moiety of the meſſuage, 
an, &c. 15. 4d. rent, and acknowledges to hold the ſame 
beriot, relief, and other ſervices ; and alſo a moiety of 
ertain lands in J. at 6s. 4d. rent, heriot, relief, and other 
ervices, and did fealty to the lord for the ſame. . 
Tax homage preſented the death of B. who died ſeiſed 
of the other moiety of the ſaid premiſes, on which there 
happened to the lord a gelding, fold to the executrix for 


- Ä * 
344324 wn . 
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os. 

̃ 5 Tus homage alſo preſented, that the moiety of the ſaid 
WE premiſes of which B. died ſeiſed, deſcended to E. F. and 
6. his coheirs, viz. one fourth part of the whole to E. 
and one eighth part to F. and G. | 

Tux homage preſented, that F. had aliened her eighth 
part to H. which H. preſent in court, comes and acknow- 
ledges to hold of the lord one eighth part of the ſaid 
meſſuage, &c. at 41d. rent, heriot, relief, and other ſervices; 
and alſo one eighth of certain lands in J. at 13d, rent, heriot, 


ment relief, and other ſervices; and paid his relief, and did fealty 
land; for the fame: © am e V 
* In 1748 the homage preſented, that E. had aliened her 
e 


one fourth to H. and G: her eighth to the fart H.; and 


ww thereupon H. being preſent in court, comes and aCckrivw- 
avIng ledges to hold of the lord one fourth of the ſaid premiſes, 
ieren v1z. one fourth of the faid meſſuage, &c.; and alſo one 
ch tie fourth of the other lands in J. at 3d. rent, heriot, relief, 
= and other ; ſervices ; and alſo one eighth of the two 


if W {cparate tenements ; for which he paid alſo relief, and did 
\ dd abs bake ö 9 : | NE. 
TOI me be 5G rw ee AUO 24/5} AR 
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2. Quarre. 


and eighty years old, and have been fince kept as regular x 


ate full of inſtances of this fort. There is alfo an inſtance or 


ſeparately admitted to each moiety ; and therefore the | 


COPYHOLDS.. 
Tur manor rolls now extant are about one hundre! 


any manor in England. Courts have been uſually hel; 
CO” three years, as the circumſtances of the caſ 
ui | 
"Tux cuſtom of the manor is, that if one tenant holds 
ſeveral ſeparate tenements, the lord ſeizes a heriot for every 
ſeparate tenement ; and the books and rolls of the manct 


two where a tenement of a copyholder hath been deviſed by RR. 
will to two; and in purſuance thereof the tenement hab 
been divided into moieties, and B. and C. have been . 


tenant before ſuch deviſe hath paid but one heriot ; 29 WNR/ 
upon the death of B. and C. each have paid an heriot. = 
Tux is alſo a cafe of a tenement deviſed to two, 
B. and = each of _ = _ ama a moiety, 
which after man as been bought 4. et, 
which D. hath on adit to the two e 
upon his death, after the tenement has been united, hath 
paid two heriots, which before ſuch ſeparation paid one. 

- -WHzTHER eight heriots or only two heriots are due to 
the lord on the death of H.) 


THE lord may inſiſt upon eight, [Vide 4 preceding 
Casx, and Orixzon whonit.} | 


4 q 


'EDW. GREEN. 


DO. the perfon who has ſeiaed theſe heriots, is lord of the n 
mt right of his wite, whe. is ſeiſed thereof in fre, Bil 

ſettlement whatever was made upon the marriage. 
_. .Mvusr O. feize in his own name, or join his wife in ſuch Bi 
8 and, In whoſe name muſt the courts of this mand 
IM of opinion, that O, cannot juſtify proceeding Bi 
by ſeizure ot diſtreſs in his own name only, but muſt jun 
his wife with him; and the courts muſt be held in both 
"their names. If they ſhould be put to avow, they mul 
make title through the wiſe, and ä 
141 ; * y 
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1 | ; aims; and there fay, that ſhe intermarried with O. 
dat he and the in her right entered, and made diftreſs 
, ure. and fo juſtify. 

ſe ſeizure, * quii/ 


14. Nov. 1753. HOW. GREEN. - 


Ml. 


—_— 


Lee. deceaſed rented a farm from N. J. eſq. alſo Car 19. 
4 {ets at the rent of 48 l. per — There — gg 
5 formerly a leaſe granted of this farm to the faid V. J. Hag d. an hae 
E. 7. eig. who afterwards fold this farm among othet were liable to 
as to the faid V. 7. This leaſe has been expired theſe be taken? or, 
renty years paſt. | Were the exe- 


') WR Lt rent reſerved on the faid leaſe was but 45 J. per a — 
„n, and made payable by half-yearly payments at Lady- able? : 
oy 3 y and Michaelmas. The faid N. 7 permitted the ſaid 

4 J. to hold this farm fince the expiration of the faid 


aſe at the yearly rent of 48 l. which was 3 . advance, 
which the (aid . F. uſually paid about Chriſtmas, in one 
dre payment. And the faid V. J. being agent to the 
aN. 7. in collecting his other rents in the county of 
until the year 1740, always in his own account e 
himſelf for the whole year's rent ending at Michaelmas; 
and alſo entered himſelf in his own book debtor to mr. 
N. 7. for the whole year's rent, and not half-yearly; and 
pave himſelf credit in his own book for the payment 
thereof by yearly payments on ſtating his accounts, and 
not half-yearly ; and when he quitted the ſtewardſhip, b 
the receipts were always given by the new ſteward in 3 
manner following, %. „Received of V. J. eſq. 481. 
in full of one year's rent due to N. J. efq. at Michaet- ö 


« mas 755 | * ; E 
The faid . J. died the 19th of May 1748; having be- | 
fore his deceaſe paid the year's rent due at Chriſtmas 1747; _ 
and did by his will give his fon E. J. all his ſtock of 
aue, corn, grain, hay; implements of huſbandry, and corn 
then in the ground, who held the ſaid farm until the 
Michaclmas following, when the year's. rent became due 
do the fad N T. s widow.  _ | | | | | 
Tur faid V. J. left his perſonal effects to his thite - | J 
daughters, except his ſtock, cattle, ' &e: fo given us afort- 
1 lon, who are thereby liable to thę payment of 
, GEDts. 


Ir 
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= * . 7 yy” 
— — >a, 44 = $1.5 ne 
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| famed that the agreement between mr. M. J. and his land-. 
lord was to pay the rent yearly, and not-half-yearly. If 6, 


| eftate on the father's death, would have been liable to thi; | 
rent; but as this was a chattel leaſe, i. e. from year to yea, | 4 


and to hold the premiſes during the term, and to take al Wi 


—_ 7 F. who cut and reaped the ſame! 


ow ov eee r 
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Ix you Thould be of opinion, that the faid V. 7. 1 
tenant by che year, which was not expired till Michaels 

1748, Are the three daughters of the faid V. J. lizb: 
to pay an F ; 
dying before Michaelmas 1748 ? | 


THOUGH it is not uſual to reſerve rents yearly, pet! 1 
think, from the evidence of the receipts, it may be pre. 


= TT A. 09% Ak = TO = 2 T2 


— 
„ 


chen mr. J. the ſon, in caſe he had been intitled to the | 


I think that mr. V. F.'s repreſentatives became intitled ts, WW, 


the profits of the eſtate except what the teſtator deviſci . 
away.” ut as to the corn on the ground, that he gave w 
his ſon, and he is intitled to it; but his perſonal repreſen- 
tatives will, I think, be obliged to pay tlie whole year's rent 
as a debt due from. the teſtator : but I think that their bro- 
ther. will be anſwerable to them for the uſe and occupation 
of the land from the death bf the teſtator to Michaelmas, 

except for the corn, which is given him by will. 


1e Gl We 33 ' 
..Svppos$1xG that the three daughters are liable to the 
yment of the year's rent by the ſtrict rules of law, How 
£ would a court of equity interpoſe in the behalf of 
three daughters, the whole ſtock which grazed the lan 
from Michaelmas. to May, the time of the teſtator's death, 
which received the whole benefit thereof, and alſo the 
whole winter corn and grain in the ground, being be- 


I, THINK, that acourt of equity cannot interpoſe in this 
- caſe; but in juſtice the daughters are ihtitled to a fatisfac- 
tion for the profits as above; and that ſuch ſatisfaction may 
be recovered at law in an action for the uſe and occupation 


* & 


T 
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rar faid . J. died ſeiſed of frechold lands in two 


be aid E. J. poſſeſſed himſelf of all the quick ſtock 


* | 
ns WE hips which deſcended to his ſan, and there ate two 
'7 | riots of the beſt beaſts due to the-lords of the two manars. 


der the bequeſt in his father's will: | 
CovLD the ſaid V. J. by his will give and bequeath 3. Quare. 


PPP 


e two beſt beaſts of his ſtock to his fon, in detriment of ; 
re. lords of the manors ? or, If the ſon is obliged to deliver : 


e fame to the lords? and, Has the ſon. any remedy: to be 
tisfied for the ſame by his three ſiſters, who are liable to 
= he payment of the father's debt:?? at! 


nd- 
0 

the at If 4 | b id 0) 

his I THINK, it was not in the power of J. J. the Anſwer. 
ee to give away his beſt beaſts by his will, by means 

to, WS hereof the lords were defeated of their hetiots, but that 

al the lords may ſeize or claim their beſt beaſts, though they 

cl care deviſed : and in caſe they are recovered from the ſon, 

to to whom his ſtock was deviſed, yet I think the fon cannot 

Ne have any remedy to recover the value thereof from the 

nt ters; for it was not in the father's power to deviſe away 

0- the goods which would have been liable to anſwer to the 

in lords the ſervice of heriots ; and therefore the legatee does 

05 


r 


= rh 


— — » i *: oo 2 


not loſe any thing that he was intitled to. | 
R. WILBRAHAM. 


* fs 4 % P * * my "A 
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RY the cuſtom of the manor of I every freeholder of the Cas: 20. 

J * faid manor holds his tenements of the lord by fealty and What heriots or 

ſervice to be done, viz. ſuit of court, and by rendering to '*licts are due 

the lord a certainanriual rent; and upon the death of every 0 ——_— 

tenant dying ſeiſed of ſuch lands, a heriot and relief; and — . 

$ upon every alienation, a relief. | - as nants? and, 

, Ir ſuch tenant holds more than one tenement, he renders. What neglect of 

| to the lord a heriot and relief for every ſeparate tenement, e beir is a 
Sm J. N. deceaſed held two ſeparate tenements of the felt? 

lord of this manor, and the occupier of the ſaid tenements 

hath conſtantly paid the annual quit-rent for theſe ſeparate 

tenements in the name of ſir J. at the lord's court to the 

time of his deceaſe. oi 193 303 IG 2nxrugu , 
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Upon 


1. Quare. 


een ware foined, Rar hath 


_ death of his father, either by bringing the deed into court 


1 daughter, now the wife of 7. O. and conſtituted and * 
6. V his executrixes and reſiduary 


ee fagne be recovered? andyWhat is he proper rewedy for ty 


the death, of fir J. and are recoverable in the name of 
che executrixes of the then Ca 


cop vitot. us. b 
ay Deen kis death the lard fent his bailiff, and marked tus | 
22 es, and they remain in the hands of m. ) 
pes and heir) who afterwards refuſed u 
penn to che faid lord, alledging e i 
due, ſir J. having many 12 
riage· ſettlement) ali to him the ſaid mr. N. the fi 
tenements; i de maſt there-can be only daa to th 
lord two reliefs upon ſuch alienation. 
Tur lord never heard of ſuch alienation as alledged til 


mr. N. come to the court of the lord to acknowlege to hold 
of the lord the faid two tenements, nor hath he paid bis r. | 
Bed, and done fealty for the ame. 3 

1 
only two reliefs for an alienation? 5 


48 the lod of the manor bad not any notice of the 
alienation, either from fir J. or mr. N. his ſon till the 


or otherwiſe; and as the receipts for the quit-rents paid 
by the terre-tenant. run in the name of fir J. he, is quoad 
the lord to be conſidered as his tenant to the time of the 
death of "fir J.; for n the aljenee comes into court 
and does his fealty, the alienor continues tenant to the lord; 
wherefore/not only tw reliefs, but alſo two heriots became 
due upon the death of fir F. 


guck theſe bett Bade beak feined by the lord's bailif 
and marked, the lord of the manor is alſo, having by 
his will ' deviſed his ſaid manor in fee to Catherine his 


pointed the ſaid C. and Elizabeth, now the wife of 
Ir theſe two heriots 26 due, In whoſe name muſt the 


"THESE geo heriots or the veto esd ary pars of 
the petſoral eſtate of the lord of the manor at the time of 


I 920 


rr 1 


COPYHOLPDS> 


ends muſt join with then! and the proper re- 


dy for recovery of them is an action of trover, where 
y will have judgment for the beaſts themſelyes, or the 
PrROCLAMATIONS haye been made for the heir of #4 
come and claim the above premiſes, to pay his reliets, 


Ir three ſucn proclamations are made, and the heir doth 3. Quare. 


Wd to do fealty, 


ot come — if notice is given to the heir when 
7 


Is ſuch negle& a forfeiture of the 


ch courts are hel 


cchold ? or, What remedy hath the lord to compel the 
ir © pay his relief, and do his fealty ? 


CUSTOMARY frecholders are amerciable for not Aantwer, 


pearing at court upon due notice; and for theif obſtinacy 


hd wilful default it has been held by ſome, that they are © 


ble to forfeit their freeholds : but it myſt be groſs ob- 
Wtinacy to create a forfeiture of freehold lands; and as for- 
ttures are not favoured, it is more adviſeable to proceed 
y way of amerciament, and action for recovery thereof; 
but perſonal notice myſt be given of the times of holding 


the courts. 


14, Dec, 1753, | EDW, GREEN, 


J. CLERE, being ſeiſed in fee of a freehold farm held in Cart 21. 


antient demeſne by yearly rent, other ſervices, and three Whether free 
heriots, payable upon every death or alienation, by his will bold lande in 
deviled it to his three daughters and their heirs ; and upon pra — 
his death three herjots were ſeized and paid, Afterwards — — 
his daughters ſold and conveyed the eſtate to G. F. and his heriors upon a 

; deat 

afterwards deviſed to the teyant's three daughters, the heriots do multiply to nine? ba 
Whether the eftate remains for ever after chargeable with nine, tho? only three heripty wert 
ſeized ypon the death of their ſather, the teſtator, when there was a large ſtock ? and, Whe- 
ther the ſteward not friging ſo many heriots as' the lord had 3 right to, will bs concluſive, 


and bind the lord ? 
/ 


bein 


2 " n — ' 
L otmres cock rc 


on AE 


232 


Anſa er. 


and 


heirs,” and upon this one of the daughters (then a widow) Wi 
paid a compoſition for two heriots only; and the oth; WR 
daughters (one being a covert, and the other having ny 
cattle) paid no heriot or compoſition for them. 
AuGUsT 1740, G. F. died ſeiſed of the ſaid eftate ani 
a large ſtock of cattle, and deviſed the farm to his ſon 2. 
s heirs; and upon his death three heriots only were if 
ſeized and paid ud the fon appeared at the next court, 
id the relief, and did fealty. And about a year after the 
rd of the manor died; ſince whoſe death the lord's ſteward 
has made his demand of fix heriots more; alledging, thi 
as the eſtate paid originally three heriots, and afterward 
was deviſed to J. s three daughters, the heriots were mul, | 
tiplied to nine; and that the eftate muſt remain for ever i 
charged therewith, although only three heriots were ſeize 
k- 99 death of F. at which time there was a large 


- WHETHER the lord upon the death of F. was intitled to 
three or nine heriots ? and as only three were then ſeized, 
and the lord is ſince dead, Can his repreſentatives, or the 
preſent lord, ſeize the fix heriots now claimed, if any of H. 
-cattle remain unfold ? or, Are they intitled any other wa 
to have ſatisſaction for them? | 


- 
— 


* * — 2 y w 
* 1 ] 
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WHERE lands are heriotable, if the tenant aliens 9 
deviſes in parcels, the heriots multiply, and each alience « 
deviſee is liable to pay them; and the eſtates will alway 
be cbargeable with the heriots ſo multiplied, though theſ 
come afterwards into one hand, 


I APPREHEND this Caſe depends upon the words in 
mr. J. s will, which, as they are ſtated in the Caſe, is a &- 
viſe to his three daughters as joint-tenants, which males 
but one eſtate, and doth. not divide the tenancy into parcels 
conſequently the lord could be intitled only to three 
heriots: but upon looking into the clauſe of the will, i 
appears that the daughters are tenants in common, and ea 
takes an undivided third part, and each is therefore liabl 
to pay three heriots, and that nine heriots were due up 
the death of G. F.; and though the ſteward by miſtake 
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tted to ſeize or demand them, and took only three he- 
ots; yet the lord, or his repreſentative, is intitled to the 
der fix, and will not loſe his right by the miſtake of his 


30, Fan. 1743. EDW, GREEN. 


T a court held for the manor of B. 3oth September 
1754, G. 8. and S. his wife ſurrendered to the uſe of Whether if 
*. B. for life, remainder to S. the wife of the faid 7. 
for life, remainder to the right heirs of the ſaid 7. B. for 
ythies, by the name of ſeven acres 
of land called Smythies, holden by the yearly rent of 2d, ; 
ST and alſo three acres of land. called Gibbs Acre, cuſtom 
WF and heriot, holden by the yearly rent cf 1d.; and alſo 
eleven acres, parcel of a tenement, and fifteen acres of land, 
cuſtom and heriot, called B. and a moiety of a meſſuage, 
kitchen, and barn, and a whole barn, upon the ſaid fifteen 
acres of land, with the appurtenances, holden by the yearl 
WF rent of 11s, 95d,; and alſo all thoſe cuſtomary e 
called Lincolns, containing by eſtimation ſeven acres, ,gaeq SP 
holden by the rent of 7s. Id.; and alſo four acres of land, 
cuſtom and heriot, to the ſame adjoining ; and alſo a 
moiety of a meſſuage with all the cuſtomary houſes called 
B. with the appurtenances, holden by the rent of 2s. 
and alſo to one croft of land, cuſtom and heriot, 
ards, containing by eſtimation one acre and half a 
B.'s aforeſaid towards the 
to the eaſt and weſt, and 


ever, two moieties of 8m 


lands ſtewards fees - 


of land, abutting u 
. fouth and weſt, and upon 
holden by the rent of 4d. | 
AT the ſame court mr. B. was admitted to the premiſes 
for life, and then mrs. B. was admitted by her huſband to 


fe, expectant upon the death of 


THERE is a diſpute about how many ſeveral copyhold 
eſtates are included in the above admiflions ; upon the 
ſettling of which point depends ſeveral of the lord 

and alſo the ſteward's fees. 


the reverſion thereof for li 
her faid huſband. 


s rights, 


Az 
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copyhold eftates 
originally held 
ſeverally and 
ſeparately 
become after. 
wards the ſole 
eſtate of one 
tenant only, 
that will make 
them one eſtats 
only ? and, 
Whether the 
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As to the firſt abovementioned parcel of ſeven acres 9 
land called Smythies, it appears by the court rolls beloy, 
that the ſame became divided into two moieties by 
deſcending to two daughters; and the fame ſeven act 
were heriotable, and that each moiety became ſubject to: 
heriot ; and * ſuch moieties became afterwar 
veſted in one perſon by the purchaſe of J. A. yet the 
continued two diſtinct copyhold beriotable x pn 2 
aforeſaid, 

22d April, 27, Eliz. By the court rolls of the court 
then held it appears, that T. R. and MH. his wife, S. I. 
and T. his wife, daughters and coheirs of R. S. ſurrenderel 
the ſeven acres called Smythies to the uſe of J. A. and 7, 
His wife, and the heirs of the ſaid 7. A.; and they wee 
admitted accordingly. | 

25th May, 3. Jac. At a court then held it was preſented 
by the homage, that J. A. held to him and his heirs, by 
copy of court roll, the moiety of one parcel of land, 
containing ſeven acres, om and heriot, calle 
Smythies, towhichhe was admitted at a court the 23d April, 
27. Eliz. upon the ſurrender of T. R. and A. his wife, 
one of the daughters and coheirs of R. f. deceaſed ; and 
that before that court he died ſeiſed of the ſame, and had 
ſurrendered the fame to the uſe of his will, and deviſed the 
fame to his daughter Suſan; and that after J. A. s death 
there happened to the lord for this moiety for a heriot 
one cow ſeized in the lord's hands; and the ſaid Suſan was 
admitted to that moiety, according to her father's wil, 
with remainder to her fon J. S. in tail. | 

25th May, 3. Jac, At the ſame court the — 

reſented in the ſame manner as to the other moiety of 
Eid feven acres called Smythies, except that J. A. was ad- 
mitted to this moiety upon the ſurrender of F. L. and 7. 
his wife, one of the daughters and coheirs of R. S.; and 
that a heriot happened to the lord upon the death of J. 4. 
for this moiety.; and his ſaid daughter was admitted to 
this moiety in the ſame manner as to the other. oft 
26th May, 19. Jac, At a court then held J. S. fon of Gy 
the faid S. S. furrendered the - faid ſeven acres called 
Smythies to a perſon to make a tenant to the præcipe for By 
ſuffering a recovery ; and at that court a recovery was i 
* ſuffered; and after the demandant was admitted, he Sm 
farrendered to T. F. and his heirs in two moieties 3 and be 
was admitted to the two moieties called 8Smythies. 
As to the cuſtom and heriot meſſuages, and fifteen * 

*-zcres of land called Bucklands, the fame was formerly | 


divided 


cos rnorps. 


ine four parts, to wit, the mefſuage and buildings 
"I FR moieties, and the land into two entire ſeparate 
( cels, to wit, eleven acres to one perſon, and the other 
er acres to another; and that every one of thoſe four 


. wot | ? . * 
25th May, 3 Jac. By the rolls of the court chen held it 


oioery of one meſſuage, one kitchen, and one bar, built 
pon a tenement led Bucklands; which premiſes the 
id 7. and A. took and had in right of the ſaid A. and her 
Weirs, for her and portion of and in the aforefaid 
enement called Lincolns, cuſtom and heriot, heretofore 
WY. B's; upon a partition of the premiſes made between 
ee ſaid J. and A. A. and W. L. at a court 17th November, 
2. Eliz. . 
Tas other moiety of the meſſuage called Bucklands 
a che lands called. Lincolns were, upon the faid partition, 
Wigned to V I. for his portion; by which it ap 
at each party had a moiety of the meſſuage, and each 
em eleven acres of land entire to their portion; and the 
ne was an equal partition; conſequently the quit-rents 
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pay an equal ſhare of the whole. 

Tar eftate called Bucklands has been entered upon the 
tolls upon every admiſſion of a tenant as four ſeparate 
eſtates, as mentioned above, as well as in the copy of 
J. B.'s admiſſion, ever ſince the ſaid partition was made; 
therefore, according to the above partition, the eſtate 
called Bucklands is how four ſeveral eſtates, and the 
two moieties of Smythies are now two more; - which, 
with the three other eftates called Lincolas, Gibbs 
Acre, and Muggards, will make nine ſeveral eſtates in the 
whole. But mr. B. objects to their being nine ſeveral 
eſtates, and fays, that although Bucklands was formerly 
divided into four Teveral eſtates, and Smythies into two 
moieties, yet as he is now admitted to all the faid parts of 
Bucklands; and the faid two moieties of Smythies, that 
now Bueklands ſhould be eſteemed as one eſtate, and 
Smythies as another; and that Bucklands —— 
By the "and the copy of mr. B. “s admiffion, it 
appears, that à rent for a moiety of the ſaid meſſuage called 
Vor. I. Bucklands 
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or theſe eſtates were ſo appointed, that each party ſhould 


K — 8 


COP. FHOLDS, 


Bucklands was.. ſettled at as. 04d, conſequently the ode 
1 ety was the ſame; and thereby it appears, that wlll 

wi mentioned to be paid ſor a moiety of 4. 
u ob for. the eleven acres, are two rea. 
. to wit, 2s. 04d. for the moiety of u pa 
nelluage, and | 96-946 for the eleven acres; and there Wi 
feems, e 1 that the * pp 


vi 
tioned as follows: * 
— * in . 4: 4 0 
Us, ee acer gates 2 0 yt 
For eleven enen Bucklands, rm bn © 229 A 
L * $6420 $4455 | 4 — | 
- . 3 - * 0 11 9 4 DM) 
} >. -*26 4 nn * 
: , 3 6 n 3 N 4 0 4.4.4 4. 1 | 
Mack wavy derbe other e _ / 
meſſuage, 0 2.4 . 
For —— N — — 2 0 
8 For Lincclas wa 0 7 of 
** tha £245 X N ET 129 11 E VE 
pe i iS $ $3 5+*-L4 VF eng "go. - | ta 
&'76 $442 * 
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Latten ud el 65 Wed inſiſts Wat ike mene 
which mr. B. was admitted are nine ee 
ors e "up 
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Ate age. called bodies, o 2 047: 
be other moiety, o 2 ee 
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Md Bucklangs was divided above- into four ſeveral path fic 
CERES 2 
asl + — N 
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es by deſcent WET Jivided into two 1 
ti Wine becorne two diſtin eſtates ? and, Do 
ot the faid ſeveral eſtates now continue ſix ſeveral and 
parate eftates; though now veſted in one ten ant ? | 


IAM of opinions that the eftate called Bucklands is; 
with reſpect to the. ſteward; to be conſidetecdt as four 
eral eſfates, viz. the houſe, two meſſuages, and the land, 
so ſeveral parcels, eleven acres and four acres; 48 appears 
Sy the abſtracts; which refer to both antient and modern 
ntries of the rolls relating to the premiſes 3 and that 
| mythies conſiſts of two ſeveral eſtates; and that thoſe, 
ich Gibbs Acre, Lincolus, and e roy make 'nine 
Weveral eſtates: 

As to the ſteward's fees, 

A rs of 13s 4d. has been T7 the Rewarks of the 
id manor, upon the admiſſion of a tenant, for every 
| +-eſtate to which any tenant was admitted, during 
Ei be memory of any perſon ling; and during that time the 


veral Rewards of the 1 manur entered up the „e 


| ſtates in the form of one adh as mr. 
ed a3 appears by the court 1 Pha romp lm 
by the ſtewards for many years before; and at the court, 
when mr: Bi was admitted he was informed, by the oldeſt 
ad moſt confiderable tenants of the /manor; and ſuch FO 
lived ih and near the ſald manor, and ufually attended the 
Fourts thereof, that the ſaid fees had been paid to the 
Nea during their memory: and as the fees claimed 
by any perſon by virtue of his office, i in any court baren or 
elle where, are ſupported by evidence of this, kind, the 
WP "clent ſte ward ſeems to be entitled to the ſaid ſees by the 
me law, UA virtue of his office of. ſte ward. of the faid 
manor ; but if otherwiſe, as the ſame fee appears to have 
. 70 to the nk # he laid manor for ſeveral 
years paſt, and the fame fee eſtabliſhed and paid to the 
Newards of many other coutts in Eſſex and , elſewhere, 
it ſeems reaſonable the preſent ſteward of Burnham 
ould have the ſame reward for his trouble ; ; and therefore 
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2. Quare. 


- -»  - Jutefurrender from S. and wife to B. and 


| feesin a copyhold manor ; but ſuch fees may be demandes 


; taken by the foriner ſtewards of the courts of theſe mano 


toprnoLe. 
if the faid ſeveral eſtates to which mr. B. and his wi 


were admitted are nine ſeveral eſtates, it ſeems, that th 


preſent ſteward is to be paid by mr. B. the n 
of money for fees and diſburſements: 


For taking, enrolling, md a; 


OY Ae i many manors in in which the l 
oy of 138. 44, is © eſtabliſhed, are the following one: 
me manors of Writtle, Blakemore, Newark, Burwd, 8 
Margaretting, Ingateſtone, Eaſt and Weſt Hanningiub I 
r 2 
Anz natthe above fees claimed by the ſteward juſt u 
legal, if the eſtates are nine ſeveral copyhold eſtates } 


1 0 net know any rule in law for aſcertaining be 
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n have been immemorially paid u 


mae. 
Is the fees *bovementioned have been the antient ie 


the preſent ſteward has a right to them ; and though th 
garcels ave inſerted i im one copy, they are to be conſidered i 
fevefal, as mach as if each parcel had been in a ſepas# 
copy: and this tends to the advantage of the ban 


whete ſeveral S by * 
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7 or not? If cuſtomary, they are recoverable at law. 


February 28, 1757. 


{ waſte is committed in one copyhola, it is a forfeiture of 


. ber the ſeveral reddendums and ſeveral babendums 
Wake them ſeveral in themſelves, Cro. Eliz. Taverner, 


363. pl. 10. 4. Co. 27. Tenures being one or ſeveral 


Wake the diftinftion. Mo. pl. 851. 


habendums be ſeveral or not, if the tenures be ſeveral, as 

ers copyholds, held by ſeveral tenures, were ſurrendered, 

dum ſhall be reddende ſingula ſingulis, 3. Leon. 158. and 
ey ſhall be ſeverally held as before, 4. Co. 27. As to the le- 
r of the fees, the queſtion is, Whether they are cuſto- 
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ral babendums and ſeveral reddendums for each of them, 
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CORVHOLDS, 


C. CANNOT inſiſt to be admitted upon the fame terms I 
as 4, the firſt purchaſer, in regard to the alterations which nol 
have ſinee happened; and the ſteward may well juſtify al- . 

mitting him in the manner above propoſed, though it i ha 
or hip amen and nes the adrantage of the Jork | wa 

ern by 3 


ſteward, about thirty years fince, ö 8. 8 d. for each parcch 
and ey 3s, 44. by attorney 

2. Quere, eee e e px fs of cs for every ur) 

a or only one? and all the particular fees, as ſeparately | 

| ch reaſonable in n 8. and ſuch as he will be e 

intitled to, if the immemorial uſage of the manor does not che 

ſupport them ? If not, then, To which of the ſaid fees is the Nee 

ſteward. ſtrictly intitled ? and, If intitled to ſix ſets of 1 

is it to fix recitals, fix preſentments, and fix admiffions by Wi 2 


attorney or, 1s the primiffinn der only to be multiplied? 


IN ſtrictneſs, the ſteward is intitled to fix ſets of fees 
for every ſeparate parcel, as it is undivided ; though it is 
uſual, when copies come to be {o multiglied, to compound 
the matter. 


8 cos ro is the pnly ſupport of fees in copyhold courts. 
NMochigg is dye for recitals, nor, flrictiy ſpeaking, any thing 
ſior preſeiiting;-more than 2 8. 6 d. or 58. at the moſt ; and 

In chis gase it is but one preſentment. The fee for ad- 

5 miſſion to a ſingle parcel i is but 25, the reſt for the copy „ 

and clerk's fee. If thiny, years ago 65. 8 d. only was 2 
charged upon that account, the ſteward cannot -juſtify WA" 
raking more OW. 6s. for the clerk's fee is extravagant; k 
by cuſtom fonicthing may be dye to the cryer, aud i is taken the 
in all or nwſt manors; but 6s. is extravagant, and his fee ic 
not to be multiplied, The fee for admiſſion by attorney 
every where 65.30. and but one 6s, 8 d. in the whole, 
For refpiting fealty nothing is due. If the oath had been 
adminiſtered! 6 d. only. The duty or ſtamp is but 28. 34. 

but, W parchment, the charge is commonly 2 28. bd, 


12 


Corners. 231 


I C. and the ſteward cannot ſettle the fees, What is the 3 W=re- 
noſt ſafe method for.: C to avoid expenc e? If the matter is 
ot conteſted, is it adviſeable eo pay — ſteward his whale 
Wand and then ſue him, or to tender or pay into court 
What be is ſtrictix intitled to, or what other meaſures are 
noſt proper? die ay 
? ; , 


IF C. andthe ſteward cannot agree about the fees, C. Anſwer. 
to be admitted, and tender the ſtamp-duty, and in a - 
enable time to demand his copy, which the ſteward is 
Wound to deliver, and may bring his actions for his fees, 
herein he will recover what he can prove to be true. Or 
ec pays'the bill, and is afterwards adviſed that it is ex- 

| Apen be may bring an rr ne 

d and receiyed to the uſe of the plaintiff,  . _ .. 
STEWARDs have brought actions for their fees, _ 
ecovered, but L cannot recolle& any ſuch action as this 
o have been brought. As to the wha 
alwer to the eee 


16, . 1739. _ 47h 
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4 T a court-baron then held for "the Cant 24. 
* May, 1737: A manor of A. after a ſecond proclama- - What ſees of 


ion E. was adinitted to five cloſes of land;-containing- f f and obe, 


rune hundred and thirty acres, part of the lands | and the 
holtons, held of 1 by copy of court - roll, and — ſor ſue h 


the yearly rent of on the will of C deceaſed, as are not Go, 
ee nnn; 1 | 


Tux recital of the faid will! is not four copy N . 

no ſurrender to the uſe of it is ee 

uche the ſteward inſiſted upon the wipes; 3 
es 
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"+... ... de for them, it is payable by the lord, and there is 50 
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Wurruzs the ſaid fees are reaſonable, and ſuch as the 
ſteward is legally intitled to? If not, then, To which ot 


or others, there being no rule in law for aſcertaining the 
- fees. in-a copyhold manor. As to the fees above, I think 
nothing is due for proclamations, thoſe being made for the 
"benefit of he Jord, and not of the tenant ; and if any thing 


occalion for, reciting them. But if, by the cuſtom, 2 fer 
zs due to the ſteward for proclamations, 2 8. is ſufficient; 
and for reciting them nothing is due. Nor is the ſteward 
infitled to any fee for examining the title, unleſs deſired 
and employed by the tenant ſo to do, in which caſe 6s. 8d 
may be reaſonable ; and for reciting and inrolling the wil 
nothing is due, that being conſidered and paid for "Y 


\ 
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fee for admiſſion and copy, for which the fleward charges 
11. 55. which is a very high demand, 


Ir the ſteward is not} intitled to all the ſaid 2. Quare 
rn FEY 


for the recovery 1 unjuſtly received, and to 
puniſh the wrongdoer ? 

IF che ſteward takes fees which be comnct juſtify, an Auer 
action on the caſe for money, &c. or -perhaps an indict - 

ment may lay for extortion colore officii but 1 WIE. 

member a precedent of either. 


25: dup, 1729. EDW. GREEN, 


88 E=&35 7” 7 =. 


= ERS ESC. 


2.55 T 


— 


FEES 


1 EE — 


tytu 
org, 


. 
Ro * = 
g - 234 . 4 
— N ; ' . 5 # — ! 
$ 1 1 . 


ny | 8 
198 ©3723 8 


7 ſ by p ” 
* 4 . 1 * | > ; 
” > bs 
. 
— 4 20 P k * . — 
. A „ ö * LI . *A% + «+ + my 
90 — 28 
— * 4 , 7 = cw * * * * 1 8998 8 ien 
N 2 8 - a 412 


99 8 2 1 , @&1 „ + 
4 > a "PX, VY 27% . 
o - % 


20 * 8 1 
| 24S. r „ 


AZ the .court-leet of his grace the duke of Norfolk, 
held for the borough of Arundel on the 30th of Sept. 
for | and the other officers of 


1 onliſting of the burgeſſes and de 
oe 


= — to the num hy twenty- 
0 preſentments, viz. we pre. 
alder and Thomas Turner for Killin 
| | . and emptying the c. in the 
High-ſtreet of the faid boroygh ; and do amerce the faid 
Wilkam Walder and Thomas Turner the ſum of 10 8. each, 
to be paid to the lord of this leet, Alſo we preſent William 
Walder and Thomas Turner for ſuffering the ſullage of 
their flayghkter-houfes to overflow, fo as to run down the 
highways and ftreets of the faid borough, to the great 
annoyance of his majeſty's ſubjects, and do amerce each of 


them the ſum of 10 s, 


VN. B. Tux perſons amerced are butchers, who make a 
common practice of killing ſheep, lambs, and calves in the 
ſtreets, and throw the blood, intrails and excrements of the 
cattle ſo killed about the ſtreets, which at all times are very 
offenſive, particularly in the ſummer, 

Hrs grace the duke of Norfolk holds ſeveral other 
courts-leet for the different hundreds in the rape of 
Arundel, at which the ſeveral conſtables and tything- 
men are appointed and ſworn ; but ſo little regard has lately 
been paid to theſe courts, either throygh the negligence 
or indulgence of the late ſteward, that it is with dificul 
a jury can be got to attend at the place appointed to 
the neceſſary buſineſs of the court, k js uſual to chuſe 
new conſtables and new tything-men once a- year, and has 
always been the cuſtom for every tything-man to ſummon 
and warn two or more men out of each tything to attend 
the court as ſideſmen or jurymen : and at a court held for 
tne hundred of Rotherbridge, which conſiſts of thirteen 
tythings, not above four or five of thoſe perſons ſo warned 
as ſideſ men or jurymen appeared; ſome plainly telling the 
gn who warned then, they would not come; 


Erez chat they had buſineſs of their own, and could not 
| come; 


, | COURT-LEET. 


| ez ſo that the ſteward was obliged to wait till near 
bree o'clock in the afternopn, and to fend about to get a 
ficient number to make and impanel a jury; which he 
+ aſt did, though it conſiſted only of twelve men, when 
ere has often at that and others of his grace's courts been 
| | jury of twenty-four men, However, the jury made the 
Woltowing preſentments: Alſo, we preſent the ſeveral per- 
ons following, who being duly ſummoned to attend this 
ourt have refuſed and neglected to appear 3 and have, in 
Wh contemptuous manner, abſented ves (to =h 
Henry Standen and Jahn Puttock, in the tything of Til- 
Wlington, et /ic de cœteris, to the number of fixteen, and do 
verce each of them the ſum of 7 s. 6 d. to be paid to the 
Jord of this leet. | 

In che election of conſtables, it has been uſual for the 
jury to return two or more names, according to the number 
bf conſtables to be ſworn, to the ſteward, who is to take 
Wone or two of the perſons ſo named, and to adminiſter the 
oath of office to him or them, if preſent ; or elſe to ſend a 
warrant under the hand of the ſteward, for them to go to 
ſome juſtice to take the cath of office in five days, under 


the penalty of 51, 


pthers, either by neglect of the ſteward, or by giving the 
jury too indulgence, inſiſt upon the right of re- 
turning ſuch perſons only to the ſteward as are to be con- 
ſtables, and that the ſteward ſhall ſwear ſuch perſons ſo 
named and appointed by them ; and threaten, if they are not 
permitted ſo to do, they will not nominate any conſtables, 
and that the ſteward may do it himſelf; and ' ſome of the 
tything-men alſo refuſe to attend, and pay their accuſtomed 
common fines : and unleſs the fines and amerciaments 
impoſed by the jury and ſteward can be levied on the de- 
faulters and delinquents, it will ſoon be impoſſible for the 
lord to hold his courts; for nobody will attend. 

HAYE the jury at the court-leet a right to make ſuch 
preſentments as before ſeverally ſet forth, in the borough 
of Arundel and hundred of Rotherbridge, for theſe and ſuch 
like offences, or in what other manner ? and as the delin- 
guents refuſe to pay the amerciaments, What is the beſt 
and eaheſt remedy for the lord to take, to recover them? 
Whether by diffreſs or action! If by action, In whoſe 
—— _ Can the ſteward, in virtue of his office, ſet a 

ne on all defaulters, as well jury-men as tything-men ? 
and, Muſt ſuch defaulters be rl. preſented by the jury 
f | before 


| 5 | 
In ſome of the hundreds it is now fo practiſed; but in 
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have a legal power to make. ſuch. preſentments again 
butchers as are herein mentioned, becauſe the acts amour 


©. ance by effoigning their appearance. If there be nopats 


. 


COVRT-LEET. © 


7 
he ſare the ſteward can impoſe a fine? and, Muſt te 
amerciaments impoſed Ronny and the fines ſet by te WA 
ſteward be affeered, and in what manner, before they en MMP": 
be levied ? If the fines are to be levied by diftre, In wi, WAS, 
manner muſt ſuch diſtreſs be made, and in whoſe nam 
ad how long kept before fold ? | 


: THERE is no doubt but that the jury at a court- lu 


to common nuiſances to all the king's people; but I 
not think it is regular or proper to preſent two perſons to 
gether, as is here done; for the offences are not joint but 
feveral; and therefore the preſentments, which are in the 
nature of accuſations of crimes, ought to be ſeveral. l 
theſe caſes the jury may amerce them a ſmall ſum, to th 
amount of 5.s. or 10s, according to the nature of the of. i 
fence. I heſe amerciaments by the jury, I think, ought WF 
always to be affeered 3 and when regularly fo done, the lod fi 
of the leet may either diſtrain for them, by a proper wa- 
rant by the ſteward directed to the bailiff, ta demand and 
diſtrain for them, or otherwiſe to bring an aRion of debt 
for them. Tt does not appear to me in whoſe name thi 
court is held; but I think, that by the perſon or perſons 
whoſe name or names the court is held the action mult l 
Ir there be no particular cuſtom to the contrary, tin 
all the reſiants within the leet are obliged to pay ſuit vi 
ſervice to the court, or otherwiſe to excuſe their appeu- 


cular cuſtom to the. contrary, it is uſual for the ſtewark 
to order the bailiffs to give notice to a competent numbe 
of the principal inhabitants within the leet, to the numbe 
of more than twelve and leſs than twenty-four (for then 
ſhould not, regularly, be ſo many as twenty-four), for tin 

would make up two full juries, which would be income 
nent; and if thoſe-who are fo ſummoned ſhould refule d 


* 


: TIE 
y 1 think; that as ſuch refuſal has a tendency to 


7 de chicco, or rather prevention of juſtice, it is 
„% contempt of the court; and then they, upon proof 
of ſuch ſummons regularly made by the bailiff, may 


58S 5 x 


We amerced in the court, by a jury, for ſuch neglect of their 
0. and ſuch amercement may be levied or recovered as 
ore. But unleſs there be a cuſtom time out of mind 
ea for the ſteward to fine ſuch perſons, I think, that he 
nauot ſet a fine. But if the perſons ſo ſummoned appear, 
Wind refuſe to ſerve without any reaſonable” excuſe, then I 
ink, that this might amount to a contempt of the court ; 
| in fuch caſe the ſteward might, I think, impoſe a rea- 
znable fine on them. I think, that if a conſtable is choſen 
beet jury, which is the proper way of electing con- 
ables, if he refuſes to be fworn by the ſteward, who is im- 
covered by law to give ſuch oath, without a reaſonable 
eee, I think that the ſteward may in court, if he appears 
Where, impoſe a fine on him ; and, if he is abſent, may ſend 
order to him, to be ſworn before a juſtice of peace pur- 
ut to the at of 13. & 14. Car. 2. cap. 12.; and if he 
Wcfules, being duly elected, and having ſuch order or notice 
Ws above to procure himſelf to be ſworn, I think he may 
We indifted at the quarter ſeſſions for ſuch his refuſal. 
As to the fines ſet by the ſteward, there is no neceflity 
hat they ſhould be affeered, but it is otherwiſe in the caſe 
of amercements. In diſtreſſes for amercements, I think that 
ee diſtreſs can only be detained, but not fold. 


- - 3 >a 
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Can the jury at theſe courts-leet name and appoint the 
onſtables themſelves ? and, Is the ſteward obliged to ac- 
ept whom they do appoint? or, Should they return two 
dr more names to the ſteward, for him to take his choice ? 
and, What will-be beſt for the ſteward to do, to ſupport his 
rds right, and his own power? 


Bx the general rule of law the juries of courts-leet 
the power of elefting conſtables ; but this rule may 
: de 


en An 


be varied by euſtem: fo that if the cuſtom be to dt 
two or more, and to preſent them to the ſteward, and k 
is to ele& one, this, if well-eſtabliſhed in point of fa 
may, I think; be good. But this is contrary to the geney 
law of the kingdom. The ſteward ſhould, I think, hüt 
theſe courts regularly, and proceed with great prudens 
and lenity; and chis is the moſt probable means,! think; 
reduce the ſuitors to regulari 
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 Lincols's Inn, 1 R. | 
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PHE church of Tiverton, in the county of Devon, with 

15 its a arkerancts, was granted by Baldwin. de 
ers entf of Devon, to the priory of St, James, near 
cet; but after bis deceaſe a Gilpate ariſing between his 

Wor Richard earl ef Devon and the monks of the ſaid 
fiory concerning the aforctiiT grant, the following Com- 
dofition WAS c -— x ys = $4 Jo rs * . ' 


' * TF 
+BY \ - F 


| 4 3 * * 
« REVERENDO din, t patri ſus Roberto Dei gratis 
E xontenf. epi *op tt E xonienfis cccleſiæ Capitulo nniver, 
ſandtæ Det ir the filiis, Ricardus comes Devoniæ em 
in Domino. Noverit Univerſitas veſtra, quid controverfia 
que diu inter me ęt monachos de ſancto Facobo ſuper 2 
de Nvertun. wetttilata eft, in perpetuum foluta 30. Medi- 
etas ecchſie Tiverton, pro diviſe ut in Jequentibus, expri- 
metity cum omnibus pertinentiis ſuis, terris, decimis, ab- 
latienibus,' ſepulturis, capellis, et omnimodis fructibus et 
obventiombus, manaſterro ſantti Jacobi me Ricardo conce- 
dente et pleniarum aſſenſum præhente, ad priorem prædicti 
mnaſterii Alveredum me præſentante epiſcopo med donatione 
et per manus Roberti epiſcopi et ejus inveſtituram in perpe- 
tuum concefſa atque denata gt: altera vero medietat cum 
omnibus ptytinentits ſuis, terris, decimis, oblationibus,, ſe- 
pulturis,” capellis,” et omnimodis fructibus et obventionibus, 
t ercleſue miniſtoris in perpetuum reſervata eſt, ita ut in ed 
der epiſcopi vel archidiaconi Exonienſis donation. et inveſti- 
_ !uram me Ricardo comite vel aligus meo ſucceſſore eligente 
K ac præſentante, duo clerici ordinentur et conſtituantur, qui 
per petus ecrlſiæ miniſterio et parochianorum ſpiritualibus 
« neteſſitatibits affidue deputati omnium epiſcopalium conſuetu- 
i dium onera'tn fe fuſcipiant atgus perficiant : monachi vero 
© prefate medieiatis integrd perceptione contents omntun epiſ- 
* copalrum conſuetudinum immunitote gaudentes orationi va- 
Lehnt et quiet miniſtrandi vel non _miniftrandi in eccloſiæ 
A iberam babentes poteftatem.—Fatta eft hæc Compaſitic anno 

ub Tnearnatione Domini 11 50, in Pigilid Aſumptionts ſanctr 
« Marie apud Sulfertongm. His teftibus magiſiro Barths- 
lunes archidjagont” Exon. G. i 


„Tuts compoſition was confirmed by the biſhopof Lanes 
and the archbiſhop of Canterbury. OR 
TRE 


Cage. 


The provoſt ane 
ſcholars of 

King's College 
being reſtraine4 
by their private 
ſtatutes from a- 
Lenating any of 
the college poſ- 
ſeſſions, or 

granting perpe- 


tual penſions —. 


the ſeveral Or i- 
Nions of Mr, 
FAZAXERLEY 
and Dr, Ax- 
DREWS, Whe- 
ther the 

is ſufficiently 
enabled by 

1, Geo. I. 
agree with the” 
governors of 
queen Anne's 
bounty for ſer. 
tling a perpetual 
ſtipend upon 4 
curate ? 
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3 
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being at this time divided into four portions, of whic m 
the other three aft rectories, with cure of ſouls), as b. WR" 
cel of the faid priory. This portion, with the {cite fü 
priory, time to time, ever ſince the College be. en 


: 
|: 
7 
[ 


En ang 
724, at which time tu 
the College have fince ler it in ts 


5 


| | : 


des gone oat Aber deplete 
proper coſts and charges, one fit and able miniſter 
NC Re COTA Tirana 
according! College, fince 1724, has 
vided i carite to officiate hore for ana 8 | 
year; but no certain ſtipend has been ſettled for the paymen i 
of ſuch curate, the tenants formerly, and the College fince, 
r 


T'm1s curacy is now by lot to be augmented with 200, 
of queen Anne's Are before ſuch augmentation be 
it is required by the governors of the faid bounty 

that the Colleze ſhould agree with them according to ſtat, 
1. Geo. I. chap. 10. ſect. 16. for ſettling a perpetul 
yearly or other payment or allowance to the preſent cu- 
rate and his ſucceſſors, to be made in all ing times 
by hy Cn leer | 
| propriate portion called Prior's Quarter therewith 


By chap. 47. of their Local Statutes, the provoſt zo 
. ſcholars of 4 's Coltege are reſtrained from alienaliq 
any of the poll-ons of the faid Callege, from granting 
perpetual penſions, &c. and from obliging the faid 


ap- 


E 


4 


CURACY. 


bear any perpetual, or even temporary burthen, either 
ritual or temporal, except under certain limitations and 
dnditions therein ſpecified. 


Car. 47. De Bonis et Paſſaſſimibus Collegit non vendendis 
V alienandis.—“ Nem, Staturmus ordinamus et volumus quod 
maneria, advocationes, patronatus ecclefiarum, terre, tene- 
menta, redditus, ſervitia, nativi, aut liberi tenentes, ſolum 
wel ara boſci, vel terra in gud boſcus creſcit, prata, paſ- 
tua, commune vel paſture, ſeu alia bona immobilia quee- 
cung. difti Regalis Cullegii, frue frat ſpiritualia five temps- 
ralia, aut etiam jura ejuſdem guæcung. nulla modo nec 
ul unguam tempore in feodum vel ad terminum vitæ 
WE alienentur, ſeu vendantur ; nec advocationes, ſeu patronatus 
ecclefrarum, vicariarum, capellarum, vel cantariarum 
alicui in feodum ad terminum vitæ vel annorum pro aligus 
tempore quantumcung. modico concedantur ; nec maneria 
ultra viginti annos, vel eccleſiæ appropriate ultra termi- 
| num decem annorum ad firmam, vel aliquo alio modo alicui 
tradantur, vel etiam ad firmam admittantur, Statuentes 
præterea quid prepoſitus ſocii et ſcholares dicti naſtri Re- 
galis Collegii penſiones annuas vel cantarias perpetuas aut 
corrodia aliqua nullo modo concedant, nec ad aliqua onera 
Piritualia vel temporalia dictum Regale Collegium in per- 
petuum vel ad tempus obligent quovis modo, niſi pro hujuſ- 
modi onere ſupportandd, ipſorum indemnitate et intereſſe 
in ed parte, duplum in poſſeſſuonibus vel redditibus in perpe- 
tuum babuerint ad commodum et utilitatem naſtri Regalis 
Cullegii ſupradicti. Illud autem volumus 2 injun- 
gimus ac firmiter precipiendo mandamus debere in perpe- 
tuum firmiter obſervari, qudd in omni donatione ſeu con- 
ceſſune terrarum poſſeſſonum aut reddituum ſeu aliorum 
bonorum quorumcung. ditto . Regali Collegio propter 
hujuſmad: onera per idem Collegium ſupportanda in = 
rum facienda, tales terre redditus ac tenementa 1 um- 
modo in perpetuam et puram eleemoſinam dentur ſemper et 
concedantur eidem. Prohibemuſq. et expreſi? mandamus 
quod in chartis- conceſſionum ſeu donationum  hujuſmodi 
nulla alia cauſa exprimatur aliquo modo propter varia 
* pericula guæ per 1 talium cauſarum veriſimiliter 
* poſſent evenire in illo autem caſu, quo idem Regale Colle- 
* gium ſe juxta ers, th obligare velit ad aliqua hujuſmodi 
* onera ſpiritualia vel tem rake ut præmittitur ſupportanda. 
* Volumus ultra pr emiſſa wy omnino ad id accedat con- 
ſenſus et autoritas Lincolnienſis epiſcopi, qui pro tempere 
fuerit, in ed parte ſpecialiter requiſiti.” 

Vox. I, R By 
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By ſtat. anno 1. Geo. I. chap. 10. ſect. 4. it is enacdel 


« That all fuch churches, curacies, or chapels, which ſhall, Wi am 


« tenance of poor clergy, ſhould 


2 clauſe in the 38th chap. of the Local Statutes of King; 
College, an eccleſiaſtical benefice is incompatible with 


* ſcholares vel ſocii ſinaliter debent recedere a Collegio, guen. 


c any time thereafter be augmented by the governors of th 
<« bounty of queen Anne for the n of the man- 

and are thereby d. WW” 
« clared and eſtabliſhed to be from the time of ſuch aus. t 
« mentation, perpetual cures and beriefices, &c.” And » 


fellowſhip in the faid College. 


Cay. 38. « Propter quas cauſas rationabiles et houſly 


 « libet inſuper ſocium vel ſcholarem ipſius ditti Regalis Colt. Mit 


fuerit ab.codem, focium flare permittimus in naſtro Cil 


_ < benefices* as are or ſhalt be equal in number to one 


1. Cute. 


Mr. Fazarzn- 


uur. it is very doubtful whether this be a caſe within that act d 


Arr. | a | 
K Fit poſtquam beneficium eccleſiarum cum curd vel fine curi 
« adeptus fuerit, etiamſi litigioſum exiſtat, per unum an en 
« hum et non ultra, ni 7 eundem annum beneficiun 


« hadi abſqg. dolo fraude aut ingenio ejuſdem evittu 


* gi Regali memorato.” 


"By ſtat. anno g. Geo. II. cap. 36. ſeR. 5. it is enated 
„That no ſuch college or houſe of learning which doth 
< or ſhall hold or enjoy ſo many advowſons of eccleſiaſtical WF 


« moiety of the fellows or perſons uſually ſtyled or reputed 
« as fellows, &c. ſhall be capable of purchaſing, &c. any 
* other advowſons of eccleſiaſtical benefices by any means 
« whatſoever.” 

Max the provoſt and ſcholars of King's College agree 
with the governors of the bounty of queen Anne for ſet- 2 
tling a perpetual yearly or other payment or allowance tt 
the curate. of Prior Quarter, in the church of Tiverton, 
and his ſucceſſors, to be made in all fucceeding times by 
the College, and for charging and ſubjecting the appro- i"* 
priate portiom therewith thereunto ? and, Are they 
tufficiently impowered to make ſuch agreement by ſtat. 1. 

Geo. I. cap. 10. or by any other ſtatute or law? any thing Ru 
contained in the 47th cap. of their Local Statutes, above 
recited; noewithflanding } - i Weg: | 


UPON the reading of the act of parliament of 1. Ges 


x 


not: but in regard it is a law that ought to have 2 libers 
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{br gion; and is a caſe within the reaſon of the law; 

am of opinion, that it will be conſtrued to be a caſe 
aun che proviſion of the act; and conſequently the Col- 
W may agree with the faid governors for ſettling in the 

rate and his ſucceſſors a perpetual yearly payment, 
W.rocable upon their appropriate portion; and I do not 
Wok the private ſtatutes of the College can be any impe- 
| ment to their ſo doing. 


THE ſtatute 1. Geo. I. which enables the governors Dr. Aupszws 
te queen's bounty to make agreements with any body n. 

Jide or corporate, has no diſpenſing clauſe whereby 

n corporation is impowered to make agreements with 

em, notwithſtanding any local ſtatute to the contrary, 
or does any other law or ſtatute enable them ſo to do. 

By what means the Priory Quarter became charged 
ith providing and paying a curate does not appear ; but 
it has, at leaſt from the time of the Reformation, been 

rged with it, they will ſtill, as I conceive, be obliged 
d find one. But the ſtipend of ſuch curate is not fixed 

d certain; and what will be required of the College is, 
y their own act to aſcertain the ſtipend, and bind their 
ppropriation with the payment thereof for ever; which 
ves not ſeem to me to be in their power to do, conſiſtent 
ith the words of the 47th chap. of their ſtatutes. 

Tux curacy at preſent is not an eccleſiaſtical be- 
efice, but by the augmentation will become a benefice, 
ith cure of ſouls ; and as the advowſon of that quarter of 
he rectory was, upon its appropriation to the priory, 

ited with the incumbency, the prior being both patron 

d incumbent, I ſhould be apprehenſive, that upon the 
uracy being made a benefice with cure, the Priory Quarter 
hay be conſidered as the advowſon of an eccleſiaſtical be- 
tefice, under the prohibition of the ſtat. 9. Geo. II. which 
nay hinder the College from accepting the advowſon of 
better living. N 

Doctors Commons, ; J. ANDREW. 
13th March 1745. 


Ir 


cal Statutes above recited, by ſtat. anno 1. Geo, I. chap wi 
or by any other law? "7 | 


cox Acv. 


Ir by agreement between the College and the faid 
3 perpetual ſtipend be ſettled * the ſaid . 1 
and his ſucceſſors for ever, and the curacy be augmem 
with queen Anne's bounty, Will it become an ec Wi 
ſiaſtical benefice incompatible with a fellowſhip in the i 
College, according to the clauſe of chap. 38th of the lu 


IN this cafe I think it will become an eccleſiaſtical kh 
nefice incompatible with a fellowſhip. | 

Max the patronage or right of nomination to the (ali 
curacy, ſo endowed and a nted, be deemed an Ia 


vowſon of an eccleſiaſtical benefice within the ſaw 
anne 9..Geo. II. chap. 36. ſect. 5.? ro. 


I. DO not think this will be an advowſon within tullil 
meaning of this ſtatute; but it is quite a new caſe, 


15th March 1745. N. FAZAKERLEYIM 
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OVENANT TOSTAND SEISED. 


HE lady Ann Finch, widow and reli of fir John 
3 Finch, being ſeiſed of one third part of the manor 
lands of Coates Davill in the county of Leiceſter, 
ach formerly belonged to Mary Pultney, one of the 
ters and coheirs of John Pultney, eſq. and by her de- 
ed to her god-daughter Mary Finch, and by her the ſaid 
Finch to the ſaid lady Ann Finch her mother: | 
HE faid lady Finch afterwards intermarrying with 3othSept. 1877. 
WT homas Crompton, eſq. her ſecond huſband, together 
eich him the ſaid Thomas Crompton by deed — 
vied declared the uſes thereof to be to the right heirs of 
ee fad Thomas Crompton and Ann his wife for ever, 
dn John Brownlow, John Crew, Thomas Crompton, The eſtate de- 
Nn Ann his wife, by deed declare the uſes of a fine of claredtoCromp- 

ee third part of the ſaid manor and lands of Coates Davill, ton and his wife. 
Lich belonged to dame Alice Brownlow, another of the 
iſters and coheirs of the ſaid John Pultney, eſq. to be to 
uch uſes, or to ſuch perſon or 22 as Ann Crompton 
ould direct, and afterwards directs the uſes to be to the 
aid 2 Crompton and her the ſaid Ann his wife, and 
eir heirs. . 
Tromas CRourrox, by deed executed by him only gth April 1700. 
Wn the lifetime of the ſaid Ann his wife, in conſideration of Conveyed to 
atural love and affection to his nephew Thomas Brinck- Brinckburſt by 
urlt, and for his preferment and adyancement, covenants omptoa only, 
bat he the ſaid Thomas Crompton and Ann his wife, and 
he ſurviyor of them, and the heirs of ſuch ſurvivor, and 
ll and every other perſon or perſons then ſtanding or be- 
png, or which at any time afterwards ſhould ſtand or be 
Ieiled thereof, will convey the ſaid lands to the uſe of himſelf 
bor life, then to the uſe of Ann his wife for life; and after 
the deceaſe of the ſurvivor of them, then to the uſe of 
ne ſaid Thomas Brinckhurſt and of his heirs and affigns 
tor Cver, * 
By deed duly executed by them both, the ſaid Thomas goth June x704: 
p-rompton'and Ann his wife, in conſideration of good and The vitae by 
Faithful ſervice done and performed to them by Alicia Oempian nd 
dhalcraſe, and of 58. to them paid by her, and other valua- ,, one Shells 
dle conſiderations, did grant, bar ain, ſell and demiſe unto 
ihe ſaid Alicia Shalcroſe all thoſe two parts, the whole in 

three 
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three parts to be divided, of all that the manor of Coy Ml 

Davill, and the lands thereunto belonging, and all oy Wi 

the lands, tenements and hereditaments of them the f 

Thomas Crompton and Ann his wife, or either of then 

dr wherein they or either of them had any eſtate of fee 1 i 

inheritance in the pariſh of Kincott, or elſewbere, in , 

M&A county of Leiceſter, to hold to the ſaid Alicia Shale 

her executors, adminiſtrators, and affigns, from and in. Wi 

mediately after — deceaſe 4 ſaid 575 Crompton du. 

5 years, yielding the y rent of one peppercom i 

3 A; . a 5 that if Thomas e J 

if heirs, exccutors, or adminiftrators, do pay to the ſaid Ali 

Shaleroſe, or her afligns, during ſo Ye of the u 
99 years as ſhe live, the ſum of ol, at the pla 

and in manner therein expreſſed, then the demiſe and et ii 
thereby granted ſhould ceaſe and be void. And the fa 

Thomas Crompton (amongſt other things) covenants u 

himſelf, his heirs, executors, and adminiſtratars, to pay th 

ſaĩd yearly ſum of 3ol. unto the faid Alicia Shalcroſe d 

her aſhgns, at the days, place, and in manner in and by 

the faid proviſo limited and appointed for payment there 

of; and that after default made of or in payment thered, 

it ſhall be lawful for the faid Alicia Shalcroſe, her exec 

tors, adminiſtrators and aſſigns, to enter into and peace 


—— — — — — 


| 
"ably enjoy the demifed premiſes, and receive and take th 0 
. rents and profits thereof during the reſidue of the fad oi 
years, without the let or interruption of the ſaid Thom 
| Crompton, his heirs or aſſigns, or any other perſon « tin 
| perſons whatſoever, =, 10 
| Ax CROMPTON, the wife, died in or about the pe | 
1706; and Thomas Crompton ſurviving her about thre * 
| or four years after her deceaſe, paid the ſaid yearly ſumd be 
© © 301. during his life, and the fame was paid by the fant A 
= | Thomas rinckhurſt after the deceaſe of the faid Tha 
| -Crompton, which was in or about November 1709; 1 
| Icùm Brinc khurſt is heir at law, and likewiſe adminiſtra Wi ft 
to the id Thomas Crompton deceaſed, th 
Tut ſaid Thomas Crompton intending that his young 0 
nephew, che ſaid Thomas Brinckhurſt, ſhould have P 
aner itable eſtate in Kent, by deed conveyed the famet 
him the ſaid Thomas Brinckhurſt and his heirs; but have a 
| , "ip charged that eſtate with the payment of 2000], U fi 
| 5” he fad John Brinckhurft, his elder nephew, he the fa 1. 
„Thomas Crompton, tp anfwer that 2000l. or free 0 


| | ren faid eftaty in Kent from that incumbrance, did * 
al Rin ens . , g | : wi 
4 logs © 551 # | A 4 | E | 
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=. the two third parts of the manor and lands of 

Cites Davill in com. Leicgſt. unto the ſaid Thomas Brinck- 
urſt and his heirs; and the faid John Brinckhurſt af- 
erwards; purſuant to the intention of the faid Thomas 


=: 53 & 


"WC rompton, and an agreement made between him and the 

1 a Thomas Brinckhurſt, did releaſe and acquit the ſaid 

; ecate in Kent from the ſaid 2000]. ; and in conſideration 
bereof, Thomas Brinckhurſt in Feb. 1 + x conveyed the 

, a two parts of Coates Davill unto the faid John Brinck- 

; hurſt and his heirs. | wr) | 

Fa WHETHER the grant of 3oth June 1705 ſhall prevail Quere. 

. WWacainſt the title of mr. John Brinckhurit, who claims 

ho acer the deed of gth April 1700, and the conveyance of 

15 Thomas Brinckhurſt made in Feb. 1711? 

lat 


ance, it being a/covenant to ſtand ſeiſed by the huſband 
of lands conveyed to huſband and wife after the marriage, 
which cannot operate becauſe there are no moieties be- 


tween huſband and wife; and in caſe of a covenant to 
ſtand ſeiſed, the uſe muſt ariſe out of the ſeiſin the party 


red 

ecu has at the time when the covenant is entered into ; and 
* therefore if a man covenants to ſtand ſeiſed of lands which 
10 N he has not, though he purchaſe the lands after, I take it, 


no uſe will ariſe on the covenant, So in this caſe, at the 
tine mr, Crompton entered into the covenant, he had not 
ſuch a ſeiſin as that he could ſtand ſeiſed to the uſe, his 
wite being ſeiſed of the whole, and there being no moieties 
between them: and I think it is like the caſe 2. Roll. 
Abr. 790. where it is, if there are two joint tenants, and 
one covenants that after the death of his companion he will - 


- and 
rata, ſtand ſeiſed of his companion's moiety to certain uſes, 


though the covenantor ſurvives, yet no uſe will ariſe, be- 
cauſe at the time of the covenant he could not Frant or 


at ficſt to think this might have been good, but upon 
further conſideration theſe are my thoughts. But then I 
Jook upon the grant and demiſe of the 3oth June 1705 to 
R 4 be 


I TAKE the deed gth April 1700 to be a void convey» . Anſwer. 


charge, which reaſon holds in this caſe. I was inclinable + 


«b 
* 


of will prevail ⸗gainſt the covenant to ſtand ſeiſed g 


Dfrenber 23, 1719. ROB. RAVO0ο . 
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be good, every grant being to be taken moſt ſtrong 
againſt the grantor ; and this leaſe not being to commencx 
till after the deceaſe of the wife, whom mr, Crompton fur. 
vived, therefore I apprehend that this leaſe of June 35 


April 9, 1700, and the conveyance made in Feb. 1711, 
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DEAN AND CHAPTER. 


HE cathedral church of Carliſle is one of the cathedrals 
J founded by king Henry VIII. The foundation char- 
ter bears date the 8th of May, the 33d of Henry VIII. 
the Local Statutes of the ſaid church were given by the 
king's commiſſioners the 6th of June, the 37th Hen. VIII. 
and the ſtatutes that have been uſually received and prac- 
tiſed in the government of the fame ſince the Reſtora- 
tion, &c. are-confirmed by act of parliament the 6th of 
Anne, c. 21. ſo far as they are not repugnant to the con- 
ſtitution of the church of England, as the ſame is now by 
law eſtabliſhed, or the laws of the land. In theſe ſtatutes 
are the following clauſes : 


In Capite 5to, De Officio Decani. 

« Statuimus etiam et volumus in omnibus caufis gravioribus, 
& veluti in feodi —— terrarum et firmarum dimiſſiune 
« ac beneficiorum collatione aliiſque id genus rebus, de- 
® cani (ft præſens fit ) conſenſus obtineatur ; ſin abſens fuerit 
K (modo intra regni nojtri Anglie limites degat) conſenſus 
us reguiratur. 


In Capite bto. De Viſtatione Terrarum. 


« Porro quoniam crebra capituli mentio in us ſtatutis ha- 
* betur, ſub capituli nomine ubique intelligimus mediam ad 
* minus partem totius numeri omnium canonicorum. Ea enim 
« jola tanquam per capitulum recta haberi volumus quibus 
« — ad minus pars tetius numeri — —— 
* ſmut præſens adeſt et expreſſæ eidem conſentiet; nam a 
a — 2 9 en (ii quid ferre voluerint) 
* nullo modo valere ſinimus nec alicujus roboris eſſe. 


« In Capite mo. De Dimiſſune Terrarum ad Firmam. 


* Preterea volumus ut nec decanus nec canonicorum ullus 
* boſcos aut arbores ulli vendet aut donet nec terras aut te- 
* nementa ulli locet ad terminum annorum aut ad firmam 
* dimittat fine confilio et conſenſu capituli. Volumus etiam ut 
* nullz terre ad firmam dimittentur ultra viginti unum an- 
non nec de tempore in tempus ſicut de triennio in triennium 

* aut per modum renovationis alicujus termini cùm expletus 
' « fuerit ; 


— 
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Cas 1. 


Caſe of the re- 
fuſal of the dean 
of Carliſle to ac 
cede to a pre- 
ſentatidn made 
by the vice- dean 
and chapter of 
that church to 
a living belong- 
ing to the ca- 
thedral in the 
dean's abſcnce, 
— with the ſeve- 
ral Qx1x10x5s of 
Mr. FAz AK tz 
LEV and Mr. 
Fik um, Whe- 
ther the dean, 
under the Local 
Statutes of the 
cathedral, had, 
when abſent, a 
negative voice 
againſt the pro- 
ceedings of the 
chapter, 
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«4 In Capite 189, De Officis Vice-Decani, 
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« fuerit ; cauſas denig. et lites in judicio pro defenſiene, &. 
juris dictæ eccleſiæ fine conſilio capituli decanus ipſe oy 
« aligui canonicorum non aget aut proſequetur dimittet u 
« relinqueret. Sacerdotia verd, id efts rectoriam vicarian 
« art alia ejus generis eccleſiaſtica beneficia ad collatiaren 
« ecclefiee naſtræ ſpettantia, uecanus cum capitulo aut ( abſent 
« decano) vice-decauus cum capitulo conferendl aut epi 
% projentandi jus et poteſtatem habeant.” | 


Statuimus et polumus ut vice-decanus qui pro tember 
< fuerit canonicis et omnibus miniſtris eccleſie noſiræ (d:can 
«. abſent: vel decanatu wacante) præſit et profpiciat uj, 
tc in ordine contineat; et quaecung. ſieri deberent per decanun 
« pr efentem quod ad eccieſiæ negotia et regimen. pertintt, 
ie alſente vel ipſius oſſicio vacante bene et fidelit. facia 
«ef miniſtrat,” Dei : 5 


« De Communi /Erario, de Cuftodia Sigilli et Munimenturun. 
« Statuimus et volumus ut in eccleſid noftra due aſſignen- 

« tur domus, una interior & ſecretior; altera vero exte- 
* rior fatis ample et interior (fi commod? fieri poſſet) an- 
< nexa; que quidem domus ærarium froe theſaurarium viXa- 
« buntur. In exteriore domo conflituantur et deponantyr 
« riſe ef ſcrinia ad ſeriptorum cuftodiam ;, in quibus lin 
« regiſtrales et volumina rationum ſeu computorum omniun 
« efficiariorum miniſtrorum et aliorum quo de ulld re ra. 
ftionem reddere tenentur tuth reponi & cuſtodiri debent : in 
« ciftis enim et ſcriniis bujus domus reponantur velumina 
< curiarum ſeorſim et per ſe; ſcripta etiam amnium obliga- 
4 toria fe et per ſe; libri et volumina reddituum que 
« rentalia uacantur, bonerum terrarumgque inventaria ſcor- 
« fant per ſe. In bac damos conſtituatur una ci/ta bent 
« munita ad ſervandas pecunias theſaurari traditas, que pr 
< quotidianis expenſis naceſſariæ fuerint : in hac etiam 
« dom computus fiat, ubi omnino firmariorum balivorim 
4 officiariorum et aliorum quorumcing. ratio et computus 
« expend: et judicari debent, In interiore deo repont ff 
„ afſervari volumus ciſtam unam bene munitam; in 4s 
« guidem cid reponatur et cuſtadiatur ſumma centum l- 
„ brarmum quam calligi yolumus ex 11s qua: clart remanent d 
&« ſapenſuut in fire cujuſiibet anni; ut ſemper ſumma 1a at 
minus maneat et 7 præſis ad neceſſitates eccleſiæ noftr E 
. que accideriut) fublevandas, In nds quog- ciſtd und 
* | cli 


. Jn _ — — 1 


* 


DEAN AND CHAPTER, 


« cyfadiatur ciſtula; in qud includatur et tut ſervatur 
6 Igillum commune ecclgſiæ noſtræ, quo figillo communi man- 
« /amus, ut nihil unguam gilletur, niſi quod aut plent et 
« apertz in quodam regiſtro ſeribatur, et cum eodem regiftro 
& pub lice conferatur et perlegatur, Duties vero alicui 
K ſeripto ſig lo apponetur, nihil unguam ſupra ſolidos trede- 
& cim et quatuor denarios pro illius ſcripti figillatione d quo 
« cum exigetur. In hic etiam domo volumus reponi alte- 
« ram ciſtam, in que reponentur hec naſtra flatuta et or- 
« dinationes, et literæ patentes fundationis et dotationis ec 
4 cleſie noſtr @, ac alia ſcripta et munimenta maneriorum ter. 
« rarum et tenementorum, reddituum, paſſeſſianum, libertatum 
« et juriſq. eccleſiæ naſtræ in eiſdem 4. modo habet. 
« Singulz autem ciſtæ et ciſtula ipſa habebit tres ſeras cum 
« totidem clavibus diverſe fabrice, et ſingularum atque 
« ciſtule clavem unam ſervabit decanus, alteram vice- de- 
nus, tertiam theſaurarius, aut aliguis  canonicis ad ia 
K elefius. Nulla ciſtarum aut ciſtulæ aperiatur, niſi conſen- 
« tientibus et prefentibus omnibus cuſtodibus aut eorum de- 
« dutatis, Probibemus denique ne unus altqu:s duas claves 
| © ſecum ſimul ſervet, quoties autem clavigerorum aliguis 
e difta ecelgſid neftra proficiſcitur, clavem ſuam relinguat 
C apud aliquem canonicorum non clavigerorum domi cammo- 
« rantem.” | | | 


« De Viſttatione Eccleſie, 
« Nullum opus eff adeo p12 aptum ades profpert produftum 


« ageo fideliter — Oy quod hominum incuria et neg- 
« higentia non facile labefaftetur ac ſubvertatur ; nulla tam 
« ſanta & firma flatuta conduatur quin temporis diutur- 
4 nitate in oblivionem et contemptum veniant, fi non a 

continua vigilantia et pietatis zelus. Duod quidem ne in 
* ercleſia naſird unquam fiat aut evenire poſſit, nos epiſcopi 
© Carliolenfis qui pro tempore fuerit fide et diligentid freti, 
* preter ordinariam & epiſcopalem poteſtatem que ipſi (ut 
* difte eccleſiæ paſtori & e ) per regni noſtri leges 
ic ecclefiaſticas competit, eundem etiam eccleſiæ naſiræ cathe- 
* dralis Curliolenſis viſitatorem præſentes ſtatuti vigore 
* conftituimus volentes & mandantes, ut pro Chriſtiand 


« ordinationes eccleſiæ noftr x a nobis edita inviolabiliter ob- 
i ſerventer, ut po Nones & bona tam ſpiritualia quam tempo- 
ralia proſpero flatu floreant; ut jura libertates & privilegia 
le conſerventer et Gde. Aque ut hec ita fiant flatui- 

cc mt 


No. 5, 39. 


* & ardenti pietatis zelo vigilet atque curet ut bæc flatuta e 
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* gulis articulis in ſtatutis naſiris contentis ; et de qui. 


"& amotronts perpetuæ ab recleſid noſtrd. Reſer vaſius tant 
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& mins of volumns, ut epiſcopus ipſe quaties a decans vel duihy 
t eanantcts rogatus frerit, imò licet non rogatus ſemel tam 
* qugpis triennis ad cccleſian: noſtram in perſord propri ( ni 
« grandes obſtiterit neceſfitas, alioquin per cancellarium ſuun) 
« actedat decanum, canonices, minores canonicos, eler icos, cete- 
© Foſque omunes eccleſtiæ neſtræ ininiſiros in locum congruun 
K conpecet. Cui quidem epiſcepo præſeutis flatuti vie 
plenam concedimus poteftatem et authoritatem ut ſuper jin 


« buſeunque aliis articulis flatum cemmodum et honoren 
< erclefiz naſtræ cincernentibus decanum, canmicos, minori 
4 camonicos, cetere/que miniſtros interroget, et cogat eorun 
« ue mlibet per furamentum eccliſiæ prefiitum veritaten 
. f cere de omnibus deliftis criminibus guibuſcunque cin. 
tc pertæ; autem er probata juxta deliflt et criminis men- 
< ſuram puniat atque reformet, omniaque faciat que ad 
« Hitiorum reſecationem neceſſaria videbantur, queque ad 
< officium viſitatoris pertinere de jure dignoſcuntur; qui 
<« quidem omnes tam decanum quam canonicos et alias My 
<nofire miniſtros (quo ad omniapremiſſa) volumus et man- 
« Jdamus ipſi epiſcopo parere et obedire. Statuimus autem in 
a uirtute juramenti eccleſie no/ire prefiiti ut nemo contra 
& decanum aut canonices. aut aliquos miniſtrorum eccliſe 
« noftre quicquam dicat aut enunciet niſi quod verun 
« crediderit aut de quo publica vox vel famia circumlata 
& fuerit. Volumus preterea, ut d:canus communibus ecchſie 
ce noſtr@ ſumptibus, ep1ſcopo viſitanti, decem perſonis comiats, 
« unam aut ad ſummam duas reſectiones intra eccleſiæ naſtre 
“ des preparet et appanet. Porro autem guoniam hac nor 
& fHatuta perpetus durdre optamus, quotieſcungue ambiguits 
& aligua gut diſſentio gria- fuerit inter decanum et cangnicth 
% gut inter cananicos ipſos, de vero et ſincero intellefu ſtat 
& torum noflrorum, gue omnia Juxta planum et grammaticun 
« ſenſum intelligi volumus, decernimus, ut flatutum illud, ul 
L alrgua ſtatuti clauſula de qud orta ef? contentio, ad epiſcapua 
% Carliolenſem referatur, cujus interpretationi et declaration 
& (modn ftatutis noftris non repugnat) eos gui dubitarunt i 
d contenderunt fine dilatione et contradictigne flare et obedirt 
e præeipimus. I. hibemus tamen viſuatori aut ſ{atutorun 
«K declaratori alijſſue omnibus cujuſcungue dignitatis aut 
t authoritatis feermt, ne ulla nova flatuta hiis nit! 
ce flatutis contraria condant aut in horum aliquo diſpeniert. 
_& Inhibemus etiam decano_et canonicis eccleſie niſtrg #! 
© bujujmod: ſtatuta ab aliis condita recipiant ſub pe 
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nobis et ſucceſſoribus neſtris plenam poteſtatem et authiri 
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6 tatem atuta bæc mutandi alterandi ac cum  atiis 
i giſpe andi et (% videbitur ) etiam nova condendi.” 


Tuts ſtatutes ſeem to have had different conſtructions 
put upon them; for when deans have been non-reſident, 
there are upon the regiſters of the ſaid church ſeveral 
inſtances of their giving their conſent to leaſes and preſen- 
tations agreed upon by the vice-dean and prebendaries, both 
by ſpecial proxy and by letter; as alſo of grants, preſenta- 
tions, &c. e by the vice-dean and chapter, where no 
conſent of the dean is mentioned; as alſo inſtances of the 
deans refuſing their conſent to leaſes, &c. The latter 
practice, eſpecially for forty years paſt, has generally been, 
when the dean was non- reſident, for the vice-dean and 
prebendaries to agree with the tenants for the renewal of 
their leaſes for reaſonable fines, and alſo to agree to preſent 
a certain perſon to any vacant living; of which proceedings 
they have been uſed to acquaint the dean by a capitular 
letter, and he has uſually given his conſent by letter ; the 
power of a negative having been very tenderly talked of, 
except by one dean, who made uſe of it againſt a perſon 
reſented to a living (entering his reaſons for ſo doing). 
his was not ſubmitted to by the chapter, but an application 
made to the biſhop their viſitor, who put an end to the 
diſpute by collating upon the lapſe the perſon named by 
the chapter: and there are inſtances of the ſame dean 
not agreeing with the chapter for the renewal of ſome 
leaſes, For many years there has been no ſuch diſpute, 
till the time of the preſent dean. He is non-reſident, 
| by licence from the king, and claims an abſolute power 
of putting a negative upon all grants of leaſes to be 
renewed for reaſonable fines (unleſs he name the ſum), 
preſentations to rectories, vicarages, and. nominations to 
donatives or curacies, without aſſigning any reaſon for 
ſuch refuſal ;. and lately, when preſent, he refuſed to 
conſent to the nomination of mr. Tullie, hereafter-named, 
one of the prebendaries who had the votes of the chapter, 
and againſt whom no reaſonable exception can be made, 
to a curacy or donative, or te the nomination of any other 
perſon to the faid curacy, unleſs the chapter would agree 
to elect ſuch perſon as he ſhould name to them. 
Tux Caſe, as to the ſaid mr. Tullie, is as follows: 

Ix purſuance of the powers given to the vice- dean and 
chapter of the cathedral church of Carliſle, by the 7th and 
18th Local Statute, they did, on the 23d day of May 1741, 
under their chapter-ſeal, nominate the {aid Thomas 2 

. | B. 


of the church by king Hen. VIII. The ſaid curacy is now 
the rent payable by the leſſee of the rectory, purſuant to the 


-againſt it, and therefore he could not then do it. Seven 


Tullie without his conſent. 


another by the vice · dean, and the third by the treaſurer. 
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LL. B. and preben of the faid church, to the perpetin} 
curacy of — Warwick, in che county of Cum- 
berland and dioceſe of Carliſle, which they apprehend to be 
a ſtipendiary curacy, the impropriation having been given 
formerly to the monaſtery of St. Peter's in York, for the 
maintenance of the monks in the cell of Wetherall, and 
given to the dean and chapter of Carliſle at the foundation 


endowed with 521. per annum, reſerved in the leaſe out cf 


requeſt in the letter of king Charles II. and now ſettled as; 
perpetual augmentation of the fame, according to the 
direction of the ſtatute 29. Car. II. c. 8.; and alſo with z 
ſmall glebe and houſe given by former curates. There are 
ſeveral of theſe curacies belonging in the ſame manner to 
the faid dean and chapter, to which they nominate under 
their chapter-ſeal ; and after ſuch nominee has obtained 
licence from the biſhop or ordinary, he has always been 
dezmed a freeholder, and no more removeable at pleaſure 
than either rector or vicar. Indeed, reſignations thereof 
(which are pretty frequent in the ſaid dean and chapters 
books) have been always made to the patrons, though in 
all other. caſes ſuch curates are ſubject to the epiſcopal ot 
ordinary juriſdiction. On the ſixth day of July 1741, the 
faid mr. Tullie tendered his ſaid nomination, together with 
a teſtimonial and letters of orders, to the lord biſhop of 
Carliſle (who is alſo local viſitor), and prayed his lord{hip's 
licence thereupon: to which his lordſhip replied, that he 
had no objection to him (mr. Tullie), or to his being 
licenſed, but that the dean of Garliſle had entered a caveat 


months are now lapſed ſince the faid caveat was entered, 
and no proceſs has yet iſſued thereupon ; but the ſaid curacy 
fill continues under ſequeſtration, as is uſtal in ſuch caſes, 
granted by the faid biſhop's chancellor or vicar-general. 
MB. Tur dean has never appealed to the viſitor from 
this act of the vice-dean and chapter in nominating mr. 


NorTz# alſo, that the biſhop, who is the local viſitor, is 
(as 8 ſtrongly in opinion for the negative of 
the dean. 8 { 


Nor likewiſe, that by the 34th Local. Statute the 
chapter-ſeal is to be kept in a cheſt in the inner treaſury, 
with three locks and keys; one key to be kept by the dean, 


oo 


Tu 
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Tas Caveat entered by the dean is as follows : 


to the curacy of Wetherall and Warwick, in the county 
of Cumberland and dioceſe of Carliſle, now vacant by 
the death of Edward Tonge, clerk, without notice be 
ven to the reverend Robert Bolton, doctor of laws, 
ean of the cathedral church of the Holy and Undi- 
vided Trinity of Carliſle aforefaid. Dated the 8th day 
of June 1741. | 

« JosEPH Nxcorsox, Regiſter.” 


Taz. preſentation by the dean and chapter is in the 
ollowing form 2 l 

« WE, the vice-dean (the dean being abſent) and 
chapter of the cathedral church of the Holy and Undivided 
Trinity of Carliſle, of our whole aſſent and conſent, 
dave nominated and appointed, and by theſe preſents do 
WE nominate and appoint, Thomas Tullie, clerk, bachelor of 
© laws, to be our curate of the pariſh-churches of Wetherall 
© and Warwick, in the dioceſe of Carliſle, now in our free 
© donation (upon the death of Edward Tonge, clerk, late 
© incumbent there), allowing to him, the faid Thomas 
Tullie, all wages, ſtipends, and augmentations, which are 
or hereafter ſhall fall due and payable forth of the leaſe of 
the rectory of Wetherall and Warwick aforeſaid ; and all 
{ other ſtipends, dues, and duties whatſoever, belonging and 
+ appertaining to the curate there, together with one houſe 
* and cloſe lately purchaſed by the dean and chapter for the 
uſe of the curate incumbent there. Given under our 
bands and common chapter-ſeal, in our Chapter-houſe in 
* Carliſle, the twenty-third day of May, in the fourteenth 
I — of the reign of our ſovereign lord George the Second, 
by the grace of God of Great-Britain, France, and 
« Ireland, king, defender of the faith, and ſo forth, and 
ia the year of our Lord one thouſand ſeven hundred and 
« forty-one, 


2 <2,” — a x LY — R *% _— > _ 


=_ 


« Examined by me, 


1 
Signed WILL. FLEMING, Vice-dean, 
« my Wavcn, | 


* ED, BERKETT.“ 


Tuns is a true copy of an flint which was 
F this ch day of July 1741 tendered to the lord biſhop of 
Carliſle by the above-named Thomas Tullie, who alfo 


« at 


« LEr not the reverend mr. Thomas Pullie be licenſed No. 2. 


No. 3. 


« JohN Wavcs, Canon. 
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N. B. There 
are but four 
canons; mr. 
Tullie, ana the 
three that have 
ſigned, 


- Statutes of the ſaid church of Carliſle, abſolutely neceſſary 


2. Quzre. 
Dav. as. 
Stat. 33. Hen. 8. 
©, 27 


the majority of the corporate body concludes the whole 


DEAN AND CHAPTER. 


te at the tame time tendered to his lordſhip a teſtimoni 
« of his good life and converſation for three years laſt pa. WM 
e 25 likewiſe his deacon's and prieſt's orders, and prayel em 
te to be licenſed curate of the faid church, in the preſence if t 
G of mez | 

« Jos. Nicorsox, N. P. Regiſter," er 


Is the conſent of the dean, by virtue of the clauſe men. 
tioned in this Caſe, from the fifth chapter of the Loci 


in omnibus cauſis graviorious, &c. ? or, Is the neceſſit 
of ſuch conſent taken away or leſſened by any of th 
clauſes . herein-mentioned, kom the ſubſequent ſtatutes, Wil 
by the common law, the act of parliament, the 33, Hen. l. 
C. 27. or any other law ? | 


I AM of opinion, that, by the 5th chapter, the conſent i 
of the dean is neceſſary, in the caſes therein- mentioned Wn Ir 
which is not taken away or leſſened by any of the claus en 
in the faid ſubſequent ſtatutes, or by the common law, 
But, I think, the act of 33. Hen. 8. c. 27. has taken away i 
that arbitrary negative power. Indeed this is and has been WAR © * 
a much diſputed queſtion, and the act of parliament is f 
very clearly worded. But it ſeems to be the plain intention Wi 
of the act to inſtitute the rule of the common law, whereby =, 


And think it a very reafonable conſtruction, to prevent 
the great miſchiefs and inconveniences that muſt frequently 
ariſe from an arbitrary ex2rciſe of this pretence of a negative 
power; aud if the act be not conſtrued to extend, to the 
heads of theſe corporate bodies, it is in a manner expounding Wl 
it to nothing; for theſe negative powers are - ſcarcely ever WWE It + 
lodged in any other perſon but the heads of the corpom lid, 

WHEN it is faid, in the Law Books, that the den 
and the more or greater part of the corporation, make the 
corporation; and that, by the common law of the realn 
all aſſents, elections, grants, and leaſes, had, made, and 
granted, by the dean, warden, &c, or other governor - 
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„ aathedral church; &c: with dhe aſſent and conſent of Dyer; 233. - 
. — chapters &c; be as effectual in law 6 © " Ein 
if the whole number of ſuch chapter, &c. had conſented; | 

it underſtood to be neceſſary that the dean or other 
,vernor ſhould give a diſtin& conſent; and thereby have 
eecative voice left in him ? or, Is ſuch governor to be 
| included by the majority ? | Kohn 


or the Anſwer to the Firſt Queſtion. There muſty Anfwer. 
= the courſe of the common law, be the head of the 
T prporation, or his deputy, preſent at every corporate 
erh, in order to conſtitute a legal aſſembly; But 

een the aſſembly is once well conſtituted, the act of the 
ajority is in law the act of the whole, $1 


IF the conſent of the dean of Carliſle is neceſſary. to 4. Qure. 
e making all grants, as mentioned in the Caſe, and he, 
ithout any reaſon given, ' refuſes his conſent to the 

newal of a leaſe upon a reaſonable fine ſet by the chapter; 

to the preſentation of a fit and unexceptionable perſon 

We a rectory, &c. or perſiſts in refuſing. to conſent to the 
Wmication of the perſon, __—_ the chapter. to the 
Wracy of donative now vaeant; Will the common law; 

2 court of equity; compel him to give ſuch conſent ; 

=, What relief, in any and which of theſe cafes, can either 

= * leſſee, or preſentee; have? and, In What 


| IF the dean's conſent be neceſſary, and the act does Anſwer. 
Wt extend to the Caſe, I doubt there is no remedy but 


Ir the dean's conſent” is neteffaty to make any grant 4 Were. 
Wd, as a leaſe that charges the poſleſfions of the church, 
Wy ſuch conſent be given by letter ? or, Ought it to be 


gi 
een dy 7 proxy for that purpoſe to one of the 
ber of the chapter? or, Is it requiſite that he don 


1 
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i 
+ Anſwer. 


Mr.Fazarza- 
LEY. 


Anfwer, 


” Mr, FINA. 


Fuare impedit, and, in regard it is of r oyal foundation ; | 
ma 


5 appeal? and if ſo, Muſt not ſuch appeal be made witiin | 


| this point in queſtion ; becauſe the conſtruction of at dF 
parliament belong to the king's courts, and the viſta 


+» UPON further conſideration of the 5th chapter of th 
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As che caſe is cireumſtanced, Whether may mr. Tuly 
ſafely go into poſſeſſion or not, and the chancellor withdryy 
or relax the faid ſequeſtration? or, Muſt he bring | 


ndamus ? or, How otherwiſe ? and, Which will be w 
moſt proper and adviſeable way for him to take, not on, WM 
to enjoy the faid curacy, but alſo (which is chiefly want) 
to try the right of the dean's negative or neceſſary voe 
or, Has neither he nor the chapter any remedy but by 


fifteen days from the grievance ? 


ALTHOUGH there be a viſitor appointed, yet as thi 4 
point will depend upon the conſtruction of an act of pia 
ment, I think a mandamus will be a proper method to brig 


are not proper judges of them; and therefore I ſboliſ 

chink, a mandamus to the biſhop to grant him a licenę nf 
would be proper. I ſuppoſe it is only a licence to previ 
that is wanted; for it does not appear to me that ti 
biſhop's licence is in this caſe of appointing a cum 
wanted for any other purpoſe. oy 


private ſtatutes, De Officio Decani, I think it very doubthi 2 


| whether any negative voice is given to the dean by . 


before he obtains a licence. But to bring the princia : 


worde of that ſtatute. However, as there is a c 
entered, and no licence has been granted by the bing 
I do not think it proper for mr. Tullie to go into poſſeſiaſ 


point in queſtion, as this- is a royal foundation, I think ii 
adviſeable, firſt to apply to the court of king's bench for vi det 
mantlamus to the biſhop to grant a licence, as was done WIS the 
the Caſe of mr. Vincent, lecturer of St. Dunſtan's, A. t 
of the late king. There the court granted a mandamus VIS ir 


nomination was in queſtion, upon a bill then 'depens 
A 0 


> 
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\ the court of exchequer, yet I took the ſenſe of the court 

> be, that a mandamus would lie to grant a licence ; and 

ee that caſe the court, in the Caſe of Clerk and 

WE Shecflock, biſhop of Sarum, M. 11: Geo. 2. granted a 

nns to admit and inſtitute mr. Clerk to a prebendary 
Serum, which was a much ſtronger caſe. But if the 

. mould refuſe a mandamus, mr. Tullie might afterwards 
Wc any other remedy, notwithſtanding ſuch refuſal, 


suourros xc either dean or arne ſhould, in this Caſe 6. Quzte. 
ay other, after a determination in Weſtminſter-hall, . 
oeal to the biſhop as local viſitor, and he ſhould inſiſt 

os the dean's having a negative or neceſſary vote, 


ca pon anything elſe, contrary to the determination in 
eceminſter-hall, How far would ſuch deciſion be binding ? 
, What me hod muſt be taken in order t6 fruſtrate the 


eL and, What power has the faid viſitor by the ſaid 
deal Statute? or, Has he any power whatſoever to 
Inſtrue the faid act of parliament of 33. Hen. VIII. / 


IF che biſbop ſhould act contrary to the judgment An'ven 

the king's courts, and ſhould pretend to expound this — 
y different from ſuch courts, I think it would be a good 

ound for a prohibition to reſtrain the biſhop. 


Tu teſt of the Queſtion is already anſwered, 


WT nr viſitor is judge of the private ſtatutes; and may Antiwer, 

e ermine whether the dean, by the words of the ſtatute Mr: PII AI. 
i Decani, has a negative voice; but if the court 

ſo king's bench ſhould determine that ſuch negative is 
Wn away by the ſtatute of the 33. Hen. 8. c. 27. and the 

tor ſhould afterwards, upon an appeal to him, go about 

fer Getermine upon the ſtatute contrary to the determination 

ne WT the King's bench, I coneeive the court would grant a 

\ 15 ibition, upon a ſuggeſtion that the ſtatute of Hen. 8. 

u in queſtion before the viſitor upon ſuch appel. 


a F this affair can be regularly brought into Weſtminſters N 
or . (nich is miich deſired), What affidavit or other 7. Qrre. 


Nous aQs will be neceſſary thereunto ? | , 


———_ 


Mr. FazAxzx- 


Lr. 


Anſwer. 


Mr. Fitz. 


Mr. FRA. 


9. Quare. 


of one of the 3 with a deſign (as ſuppoſed) 
not to. ſuffer eren 
what he approyes of: 


to the dean to ſet the ſeal to any inſtrument that ought 


de ſealed with the corporation- ſeal; as was done in a h 


| under-ſheriff 


ö 555 Ane the very ach of the ſheriff the perl 


pra AND CHAPTER. 
YOU miſt have affidavits of the h- * to for 


Your Cale, © 


THERE ae proper ne ſhew that ki 
Henrythe Eighth was the founder, and like wiſe of election 
of mr. Tullie, and of the biſhop's refuſing a licence; an 


it ſhould likewiſe appear to the court, that the fatue be 
Henry 8. will come in queſtion. if: _ 
the 

Tus dean (bei abſent) has put his keys into the hang WY od 


WurEgTHER may the viceadean, with a majority of the 
5 Wie og break open the ſaid. cheſt to get the faid ſeal! 


or/ „ gaz. either for it or the 
cranks, e. ich are now detained out of ti 


by the {aid prebendary ? 


THIS, I doubt, is matter. of appeal” only to the viſitor; 
and it is one of thoſe infinite-numbers of inconveniences tha 
wiſe from the viſitatorial powers. 


I DO not think it adviſeable for the vice-dean, withi 
majority of the chapter, to break open the cheſt ; but th 
proper method, I think, will be to apply for a mandanut 


Loo ny jo OF FIny 


enk che 1 | | the "vice-dean 
under the common a 'a good corpotat 
tions in tegard, as it is apprehended, that th 
vice-dean. ſupplies the place of the dean as much 25% 
ſheriff does the place of a ſheriff, a perſon who a 
letter of attorney the place of his mo or 4 depuf 

Tan 8 e it 5 
ed, that | the 25 of the under-ſheriff, attorney, 4 


888 PX .J 


Y® 


copſtguting the — and the principal of the dere 


N DEAN: AND CHAPTER | 26x. 
| | and that conſequently the preſentation ought to be in the 


name of the dean and chapter; for there is no ſuch 2 
corporation as the vice- dean and chapter. A 


I AM of opinion, that the appointment by the vice-dean anfwer. = 
and chapter under the common-ſeal is a good corporate act, 3 
he being · the perſon who is to ſupply the place of the dean in 
his abſence 3 and corporate acts done by him in the abſence of 8 
tie dean are as valid as the acts of a deputy- mayor, or any 
other deputy; in the abſence of his principal, unleſs there be 
ſome reſtriction by the conſtitution, which does not appear 
inthe preſent caſe ; on the contrary, the 18th chapter of 
the ſtatutes gives the power, and the 5th chapter ſuppoſes 
ſuch corporate acts may be done in the abſence of the dean. 


IIS very certain there is no fuch corporation as the Anſwer. 
vice-dean and chapter; and 1 ſhould have thought the . FIA. 
preſentation would be more proper in the name of the 
dean and chapter: but if this has been the uſual method 
of making their preſentations when the dean is abſent and 
the vice-dean preſides, I am inclined to think the pre- 
ſentation good; for the corporation ſeal being put to it, 
it is properly the preſentation of the corporated body, viz. 
the dean and chapter, | 


Cast 2, 


Sir Dupt zr 
R i Rrover's Ort. 
of their church of the Round W e in Weſtmin- 10, Whether 
ſter, and alſo of tae liberty of franchiſe ayer 
Weſtminſter by preſcription. J — 22 a 
bridge were ſufficiently empowered by act of parliament to pu of the dean and chapter 
e he thy alles of ee ald Meer of the dert d, Whether the dean and * 


Chapter have power to ſelf under any of the clauſes enacting the \purchaſe ? and, Whether 
the mode taken by the commiſſioners for the adjudication, &. are proper to compel a con- 
veyance from the lefſors and leifee of the office and market? | 


8 3 Tus 


— aid of May, Tu queeh;, by ber letters patent, grafts the fit 


2d Eliz. 


DEX AND CHAPTER: 


Round Woolſtaple (inter al.) to the dean and chapter of 
Weſtminſter in fee; and alfo all ſuch franchiſes, liberties, 
markets, tot talia tanta 'cadem et conſimilia quot 


| ualia 


Tus king, by letters patent reciting thoſe of 2d « 
Eliz. and that notwithſtanding the fame the dean and 
chapter were hindered in the enjoyment of the meſſuages, 
&c. liberties, franchiſes, &c. to them granted, by means of 


tte generality of the words and terms in ſaid letters pa- 


tent .contained, confirms the faid former letters patent, 
and to them whatever was therein granted; and 
then in expreſs terms grants to them, after 'particularifing 
the fame, the monaſtery in Weſtminſter and Middleſex, 


and the manor of Weſtminſter, &c. and the houſes in the 


cloſe, and ſundry other premiſes therein enumerated; and 
befides the general words nundin. mercat. talnet. theokn, 


franchefias £7 bereditamenta infra tot. prædict. maner. & 
 ""civit. Nm. there is an — clauſe by which the 


king grants to the ſaid dean and chapter and their ſucceſſors 
Full power and authority to nominate and appoint one pro- 
per perſon who ſhall be our coroner for us, our heirs and 
ſucceſſors, and clerk of the market within our ſaid city and 
liberty of Weſtminſter, to take and receive all ſuch fees 
for the execution thereof as the coroner and clerk of the 


market of the houſehold of us, our heirs and ſucceſſor, 


may have and receive for the execution cf their office 
within our ſaid county of Middleſex, in any wiſe howloever, 
and as fully and wholly, and in as full and ample manner 
as the lat abbot of our ſaid late monaſtery of St. Peter's 


Weſtminſter, had or enjoyed the fame by reaſon or pre. 


tence of any charter, gift, grant, lawful preſcription, uſe 
or cuſtom heretofore had or uſed, -or under any othet 
right or title whatſoever. Under this title there hath been 
ever ſince, or at leaſt for a great number of years pall, 
a market held in the place called the Round Woolftaple, 
and the part of King-ftreet adjoining thereto; and the 
dean and chapter have from time to time granted Jeaſes to 
tenants of the faid place called the Round Woolſtaple, and 
the market-houſe, and buildings thereon, and of the office 
of keeper of the market in the Round Woolſtaple and 
King; ſtreet in Weſtminſter, with all rights, fees, &c. there. 


| to belonging; the laſt of which leaſes, and which is no 
_ fubkiſting, is as follows; 


« THF 
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« Tz dean and chapter, in conſideration of the ſurrender 
or a former leaſe, demiſe to-Conrade De Gols and John 
Read, afignees of the eſtate and effects of John Ward 
of London, - bankrupt, all that their market-houſe, ſitu- 
ate and being in the Round Woolſtaple, in Weſtminſter, 
Wc with the appurtenances thereto belonging, as deſcribed 
in plan thereto annexed; and alſo all that their office 
cor place of keeper and ſweeper of the market or markets 
in the Round Woolſtaple aforeſaid, and King-ſtreet, in 
le the city of Weſtminſter aforeſaid, together with all rights, 
« privileges, fees, dues, profits, commodities and advan- 
6 tages to the ſaid office or place belonging, or therewith 
« then, or then late, uſed, enjoyed or received; and the 
« faid dean and chapter thereby conſtitute the leſſees to be 
K keepers and ſweepers of the market or markets aforeſaid, 
« to hold for forty <0 from Midſummer then laſt, at the 
« yearly rent of 401.” 0 2 221 | 
Tus dean — chapter, by licence under their ſeal, give 
power to John Read (Conrade de Gols being dead) to 
aſſign ſaid leaſe to whom be thought fit. The com- 
miſſioners for building Weſtminſter bridge, by ſeveral acts 
of parliament of gth, 10th, 11th, and 12th of the preſent 
king, have divers powers veſted in them. (Several ſec 
tions in the ſaid are here recited in the Caſe.) , 
Tux commiſſioners at a general meeting adjudged it 
neceſſary that they ſhould purchaſe and be polletled of the 
premiſes in the precept (to the high bailiff of Weſtmin- 
iter) mentioned, and that the ſaid market-houſes, and all 
other houſes, edifices and buildings thereto belonging 
ſhould be pulled down, and the ground and ſoil whereon 
— wa and mrs. built, and all other * ground to 
em belonging, ſhould be employed in widening the ways, 
ſtreets and to be laid _ the — 
on the Weſtminſter ſide of the Thames to and from the 
intended bridge. | | 75 6 
Ius ſame day a precept was iſſued by nine of the com- 
miſſioners to the high bailiff of Weſtminſter, reciting, that 


RB 


— 
— 


and occupiers of ground, or f ſucbh houſes as any nine 

them judged fit for them to be poſſeſſed of or to be pull 

down, and to purchaſe ſame for the: better widening the 
ltreets, paſſages, &c. to and from the intended: bridge; 
and alſo reciting, that at a general ing of ſaid com- 
aumaners held 23d of Jan. 1739, it was adjudged neceſ- 
fary that the commiſh wen hols: purchaſs and be poſ- 
017544 | 4 | ; ; ſeſſed 
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commithoners were impowered to agree with the owners - 
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4th OR, 1732. 


11th Feb, 1739. 


23d Jan. 1739, 


8 


23d Jan. 1739. 
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I ſeſſed of al that market=bouſe fituare in the Round Wea, 

| Raple in "Weſtminſter, commonly called Weſtminſter 
— with the rights and privileges, profits, commod.. 
| ties and advantages, and all and every the ap 


la 

or 

th 

a 

in 

une 

| ing the Bak 

oy Sc, as commiſſioners ſhould lay out to and fron ane 

faid intended bridge, It alſo recites, that John Read. ag ers 

South Sea Houſe, London, eſq. and Eliz. De Gols, wi, the 

dow and executrix of Conrade de Gols, of faid South ſhc 
Sen Houſe; efq, or one of them, have or claim ſome eſtats ge 

| and intereſt in ſaid before-mentioned premiſes, with thei o 
--7-. + appurtenances, under ſome leaſe for a term of years yet t te! 

: come and unexpired; and that application had been made a] 
to them for the purchaſe of their faid eſtates and intereſt co 

in the premiſes for the purpoſes aforeſaid, and that they ye 


refuſe to ſell their aforeſaid eſtates and intereſts in the 

faid premiſes for the [purpoſes aforeſaid : that they the 

| underwritten "commiſſioners (nine in number), in purſu. 

7:7 7+, -- "ance of the powers given them, required faid high bailif 
b to return a good jury, not leſs than forty-eight nor more 

than ſeventy-twWO ſubſtantial and difintereſted perſons (a 

aftime and place therein (et), upon their oaths to inquire 


4nats and aflels ſuch I oy 
jadged fit to be awarded to faid John Read and Eli. 

Gols, or eicher of them, for their or either of their eftats 
and intereſts in ſaid before-mentioned premiſes, and thet 
| und every of their appurtenances. Pc 
I 73m Feb. 173. AN mquifition was taken by a jury of twelve men there. 


| in recited to be charged to enquire of the matter in the fa 
. — cept mentioned and contained; and they ſay, that they 
[ have enquited into the value of the premiſes in the (al 
_precept- particularly mentioned contained, and deſcribes 
and have viewed and fully enquired what eſtate and in. 
xereſt John Read of the South Sea Houſe, eſq. furvring 
Jeſſer of te premiſes, privileges, and appurtenances m 


- 


the aid precept mentioned, bath or claims therein, w. 
Ales and award to (aid Jehn Reatt 150. as a full recom- 
0 —— leaſehold eſtate and intereſt of him faid Jobs 
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and all other eſtates and intereſts which e 
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4 claim to have in the premiſes in the ſaid precept an- 
ered mentioned, and every part thereof, and in full ſa- 
faction for all privileges, rights, profits, commodities 
Wand advantages whatſoeyer, which he is, or any 
WWclaiming under him are intitled to, by virtue of a leaſe 
pr grant from the dean and chapter of Weſtminſter, dated 
th October 17 32. | Pad -.1- 
| AN adjudication was made under the hands and ſeals of 13th Feb. 1739. 
i commiffioners, which recites the inquiſition verbatim; 
and then comes a 'memogandum, that ſaid inquiſition was 
taken before them at the time and place beforementioned; 
and then recites the order before ſtated of the commiſhon- 
ers of 23d Jan. 1739, for the purchaſing the premiſes in 
the precept mentioned; and that the market-houſe, &c, 
ſhould be pulled down for widening the ſtreets and paſſa- 
es; and recites that John Read claimed to have a leaſe. 
WE hold property or intereſt in the premiſes, with the appur- 
tenances, in the precept thereto annexed mentioned, under 
a leaſe or leaſes thereof from the dean and chapter of the 
collegiate church of St. Peter's, at Weſtminſter, for forty 
years, from 24th June 1732, at the rent of gol. per ann.; 
and that application had been made to ſaid John Read for the 
purchaſe of ſaid leaſehold eſtate and intereſt in ſaid premiſes 
in the precept thereto annexed mentioned, for the pur- 
poſes aforeſaid, and that he refuſed to ſell the ſame ; and 
that the commuſhoners thereupon iſſued the precept thereto 
annexed, and that notice had been given to him from ſaid 
— of their having —— the bailiff of Weſt 
minſter to im a jury to aſſeſs the damage to be pai 
to him for — apt his ſaid leaſehold eſtate _ 
| tereſt, 'and that he might attend the commiſſioners Jury to 
prove the value thereof; and then ſets out that the jury 
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leaſe from the dean and chapter of W inſter for the re- 
mainder of a term of forty years from 24th June 17 32, at 
z-yearly rent of 40l. and that ſaid jury enquired of the da- 


5 


$ in mage and recompence which ought to be awarded to faid 
m Jobn Read for the purchaſe of his ſaid eſtate and intereſt 
om· the ſaid premiſes; and did by their above inquiſition, 
John under their hands and ſeals, dated 13th February 1730 
alles and award to faid John Read, his * 


* 
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„ (privileges and advantages) were interlined in thi 


the year 1734, laid out above Zool. in new-building the 


the materials on the premiſes were worth more than the 
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adminĩſtrators, 1 fl. as a full recompence and (atisfactin 
for his leaſehold and other intereſt in ſaid premiſes: th 
faid commiſſioners therefore, Thomas lord Fauc 

and eight others (by name) adjudged that the 1 50l. which 
the jury had awarded as aforeſaid was a full recompence 
and ſatisfaction for ſaid John Read's leaſehold and oths; 
intereſt in the faid premiſes, There is wrote on fail 
adjudication” the following memorandum : « The work 


« inquiſition before the fame was ſigned and ſealed by the 
* jurors. a | | 5 
- | | | . John Lupy! 


Tux faid interlineation and memorandum are ſuppoſel 
to have been made on account of an agent for mr. Real 
having faid, after the jury had given their verdict for 150, 
that the office of keeper of the market was not included in 

OTE, Mx. Read had, after the leaſe taken, viz. about 


-market-houſe, and in the pumps and pavement there, which 
was above double the ſum the jury gave as the value; and 


-x50L. they gave. d. t 100 | 
Nor, By means of mr. Ward's bankruptcy, and the 
Jaw-ſuits depending about his eſtates, and by the looſe 
management of his affairs under the commiſſion, no rents 
or profits had been made for ſeveral preceding faid 
-verdict of the market or market- the butchers and 
others keeping their ſhops at their houſes in King-ftreet. anc 
- »- Im purſuance of the aforeſaid verdi and adjudicatior 
- the. commiſſioners ordered an ingroſſed afligument of fad 
leaſe from mr. Read to mr. Taylor White, a truſtee for 
.the commiſſioners, and therein the office of keeper and 
ſweeper of the market is expreſſed as part of the premiſes 
to be Said afhgnment and the 1 50l. were tendered 
to mr. Read, who! on the awarded as 10 
ways adequate, and for the reaſons hereafter mentioned, 
was adviſed not to accept, and did not accept the fame, 
or execute any conveyance, but declared himſelf willing u 
- execute a conveyance of all his right under ſaid leaſe, tt 
ſerving the right of keeper of the market in any.other plus 
. befides the Round Woolftaple ; which the commithoners 100 


DEAN AND CHAPTER, 


ea to accept, and paid the 1501. into the Bank, where it 
g Tex commiſſioners gave notice to the dean and chapter 
Weſtminſter, that they had iſſued a precept to the bailiff 
Weſtminſter, to return a jury on 6th of February then 
xt, to aſſeſs ſuch recompence as they judged fit to faid 
an and chapter far their eſtate and intereſt in fee-ſimple 
all that piace ar parcel of ground commonly called the 
miner Market, fituate near King-ftreet, in the pariſh 
It. Margaret, Weſtminſter, together with all houſes, edi- 
„buildings, and appurtenances thereon eretted or thereto 
lnging;\the commiſhoners having adjudged it neceſlary 
What they ſhould purchaſe and be poſſeſſed of faid premiſes; 
What the houſes, meſſuages, or tenements, and buildings 
Whereto belonging, (ſhould be pulled down, and the ground 
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oging, ſhould be employed to widen the ſtreets and paſ- 
ses to the intended bridge; which notice was given, that 


p ſhew and prove the value of ſaid premiſes, 

Tut jury awarded 840l. to the dean and chapter as the 

ull value and juſt recompence and ſatisfaction for the pur- 

WE haſe of their eftate-and intergſt in the ſaid ground, ſoil, land, 
narket, houſes, buildings, hereditaments, and premiſes ; and 


n the caſe of mr. John Read; but neither in the precept, 
erdict, or adjudication, is any mention made of the fran- 
hiſe or liberty of the market. 

Tas commiſſioners directed conveyances to be pre- 
pared; and therein, beſides the Round Woolſtaple market, 
and the market-houſe, and other buildings thereon erected, 
the office of keeper and ſweeper of the ſaid market, with 
all rights, fees, &c. - thereto belonging, is expreſsly men- 
tioned as part of the premiſes to be conveyed. But the dean 
Wand chapter apprehending ſaid franchiſe or office not to be 
comprehended in the ſaid verdict for which damages had 
been awarded; and being diſſatisfied with the price ſet of 
twenty-one years purchaſe, as for a rent of 40l. per ann. 
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ned, clear of all deduCtions, beſides the fine payable on renewal 
me, every fourteen years; they therefore, and for the reaſons 
g to after-mentioned, refuſed to execute the conveyances pre- 


pared, but offered to convey the fee of the Round M oolſtaple 
market, and the buildings and ground thereto belonging, and 
to relinquiſh and extinguiſh their right of holding a market 


cept 


WS which they ſtood, and all the other E thereto be- 


id dean and chapter, by themſelves or agents, might attend 


he commiſſioners made an adjudication thereon, as ſtated 


in am part theregf but the commiſſioners refuſed to ac- 


Sth Jan. 2739. 


6th Feb, 1739+ 
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cept of ſuch conveyance, without having the office of ce 
of the market expreſsly mentioned as part of the prema n 
to be conveyed, and paid the 84 0l. into che Bank; and] 
has been fince laid out in government ſecurities, and h 
dean and chapter receive the intereſt thereof. * 
Tat fourteen years from 17 3a, at end of which the church, i 
| leaſes in houſes are uſually renewed, being now nearly « With: 
pired, it becomes neceſſary to be aſcertained, whether R 
commiſſioners have purchaſed the office of keeper of yr 
market, as well as the market-houſe and buildings then e 
belonging, and the whereon they ſtood, the ee. 
and chapter being willing to admit mr. Read for the bene de- 

of John Ward's creditors, of which the South Sea E 

is the chief, to renew ſaid leaſe of faid office, if they cu 

ſhew themſelves entitled thereto, there being other pa ho 

in Weſtminſter where room for a market may be had, ai 

a market ſet up, and "conſiderable profit made thereof w Mi 
— ſhall be keeper thereof. As to which point it ui 
THAT the right of the dean and chapter is the fame ai 
| the abbot and convent had, which was the privilege a 

liberty of holding a market not circumſcribed to any p. 
ticular part, but ivd tot. maner. et civit. He/im. nd 
incorporeal inheritance and franchiſe only. 

THAT the faid dean and chapter, by the ſtatutes of qum 
Elizabeth, are difabled and reſtrained from conveying ai 
- the inheritance of any of their poſſeſſions; and in the mati 

in diſpute, are empowered fo to do only fo far as the wow 
of the enabling clauſes in the ſeveral acts authoriſing te 
commiſſioners for building Weſtminſter- bridge to purchak, 
THAT the words of the ſeveral enabling clauſes defer 


bing what the commiſſioners were to buy, and the owners i the 
occupiers were to ſell, are houſes and grounds; and the ume 
they are to be applicd to, is to be pulled down for layin-Wi de 
out and widening the ways, ſtreets, and paſſages town — 
from the intended bridge; fo that neither the words nor te 
uſe directed, which ſnews the intention of the legiſlatur , We 
will, it is conceived, warrant the commiſſioners to purchik ] tio 
nor — perſon or body corporate (otherwiſe diſabled) A P": 
Fell and convey any office or franchiſe-which is an inc bom 
poreal inheritance to, or in truſt for ſaid commiſſion" 
Tux there is great reaſon to complain of the verdictt i Pee 
ven, viz. as to that which awards to mr. John Read only 159 52 


for thirty-three years to come of a forty years leale, 1 | 


| BEAN AND CHAPTER, 


oa 4 years: purchaſe, of pu- 
i 8 formerly 4 % E in ſometimes 300l. 
WWWomctimes 4001, per ann. and ſometimes more; and which, 
Whough they were by means of many concurring circum- 
aces become deſerted and untenanted, yet the new 
buildings and materials. thereon were of greater value than 
ee fm awarded: and as to the dean and chapter, it cannot 
e imagined that twenty-one years purchaſe is an adequate 
rice or recompence for the fee-ſimple of a rent of 40l. 
der ann. clear of all deductions, and a fine every fourteen 
years of at leaſt a year's rent. But to avoid diſputes, the 
jean and chapter and mr. Read would acquieſce fo far in 
md verdicts, however unequal they be, as to convey all 
Whheir reſpective rights and intereſts in the ſaid market- 
WWhouſc, and the buildings and ground thereto belonging, and 
e releaſe or extinguiſh their right of holding a market on 
any part of faid premiſes called the Round W oolftaple, and 
nich they infiſt was all that was included in purchaſe of - 
me commiſſioners. | 
Tur the reſolution of the commiſſioners of the 23d 
ef January 1739 was only, that they would purchaſe the 
premiſes mentioned in the precept to the bailiff of Weſt- 
miniſter ; and that the market-houſe and other buildings 
ſhould be pulled down, and the ground employed in wi- 
dening the paſſages, &c. to and from the intended bridge. 
THAT the precept to the bailiff for ſummoning a 
recites the reſolution of the commiſſioners to purchaſe 
that market-houſe ſituate in the Round Woolftaple in 
Weſtminſter, called Weſtminſter-market, with the rights, 
privileges, profits, commodities, advantages, and appur- 
tenances thereto belonging, and all the ground and foil 
thereto belonging, with all houſes, edifices, and buildings 
then ſtanding and thereon built, or reputed as parcel or 
member thereof; and that the houſes ſhould be pulled 
e the ground employed to widen the paſſages to 
e bridge. 
Fuær the inquiſition of the jury takes notice, that they 
were charged to inquire of the matter in precept men- 
tioned; and ſays, they had inquired into the value of the 
premiſes in the faid precept particularly mentioned, con- 
tained, and deſcribed, and had viewed fame, and inquired 
what eſtate and intereſt John Read, ſuryiving leſſee of the 
premuſes, privileges, and appurtenances in the faid precept 
mentioned, had or claimed therein, and awarded to him 1 50). 
u a full recompence for all the eſtate and intereſt he Fo, 
| claimed 
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claimed in the ſaid premiſes in faid precept mentioned: wy ih noſi 
the adjudication. of thecommiſſioners, of 13th of F ebruay WK; 
recites and refers to the inquiſition and precept, and men, 
tions the thing judged fit to be purchaſed to be the pr. 
miſes in the precept annexed, mentioned for the purpoly ilfuſtice 
Tur from the aforeſaid reſolution, and the precept fy 
ſummoning the jury, their inquiſition, and the adjudication , IF 1 
the commiſſioners, N that the office or fa 
chiſe of keeper of the market was thought neceſſary or in. i 
tended to be purchaſed, or under the cognizance of the jury rruſte 
ſummoned by ſuch precept as aforeſaid, and which precem Wi 
the ſubſequent proceedings, the inquifitions, and adjud. 
cations, muſt purſue, and cannot enlarge; but, on the con. i 
7 2 it appears, that the things to be purchaſed were e 1 T. 

market -houſe, and other houſes and ground, and the ſ N dviſe 
was to be employed for the purpoſes. of the act, viz. the aich. 
- widening the paſſages to the intended bridge. | 

In point of law it is apprehended it may be further ob- 
jected, as to the conveyance in fee. required from the Mof fr 
dean and chapter of the office of keeper of the market, is no 

that faid office is now out of them by their grant or leae N avoic 
thereof for forty years ſtill ſubſiſting; and that they have mark 
not any reverſion, in that it is an office in the power of forth 
the dean and chapter to grant or not, but nat to exer- of tl 
.ciſs themſelves; and is like the office of a butler or ſteward, ſibly 
which they may grant to any perſons when and as th gran 
think fit, and at what time to commence; or like the of- 
fice of a regiſter of a biſhop, is in the biſhop to grant; 
bur in this or the former caſe there is no reverſion of the the 
reſpective offices in the dean and chapter or biſhop, [t = 
may be alſo likened to a grant of a rent de nous to one for ing 
life, which had no exiſtence before the grant, nor will or a 
after, without a new grant. It is apprehended, that in al the 
caſes. where a particular juriſdiction is veſted in any perſons, libe 
and there lies no writ of error or appeal if they exceed and 
their juriſdiction, the matter is examinable at law on a» Jy the 


10. Co, Marſbaiſea Caſe, 686. The juriſdiction of that ma 
court was then only in debt and coyenant, where both the 
parties were of the Houſhold; and in treſpaſs, where ons mu 


of juri 
riſdid 


was of the Houſhold. They held a plea in 4/ſunmp/it on the 
treſpaſs on the caſe. This was coram non juice. 

Term and Huntingdon, Hardr. 48, The commil- to 
' Goners of exciſe bad juriſdiction given them 1 92 chi 


*® 
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npoſitions upon ſtrong waters by 12. Car. II. 23. They 


adge low wines to be ſtrong waters: this is an exceſs 
WS juriſdiction, and void. So a viſitor if he exceeds his 

iction, action lies (as it is ſaid). So Cro. Car. 394. 
tices of peace; under colour of 43. Eliz. cap. 2. tax the 
ih of S. to the relief of the poor of D. This is an 
ess ot juriſdiction, and void. 4. Mod. 347. 
Ir the commiſſioners adjudge a man to be a, bankrupt 
who is not, the matter is examinable at law. ** 
Caſes L. C. J. Holt's Time, fol. 372. Lands fold by the 
ruſtees'under the act of reſumption as forfeited, though the 
ame were not forfeited by the rebellion in 1688, were re- 
overed in ejectment by the proprietor, notwithitanding the 
ommiſſioners adjudication to the contrary. | 
Tax dean and chapter, and John Read their leſſee, are 
Wadviſed, that as the acts of parliament from which the com- 
miſſioners derive their authority to purchaſe, ſpeak only of 
houſes and ground to be employed for the purpoſes in the 
acts, viz. widening the paſſages, which cannot be the cafe 
of franchiſe or liberty of a market, that ſuch franchiſe 
is not within any of the ſaid acts: and if fo, they would 
avoid transferring their reſpective rights of holding a 
market, or farther, otherwiſe than in the Round Woolſtaple; 
for that by that means, tho” it would noways anſwer the ends 
of the acts of parliament,” yet the commiſſioners may poſ- 
ſibly hold a market in the Woolſtaple, and thereby the 
grantees of the dean and chapter will be reſtrained from 
holding a market in any other part of Weſtminſter, in re- 
gard two markets cannot be held by virtue of and under 
the fame preſcription or charter. PI. 
Urox the whole, Whether the commiſſioners for build- 
ing Weſtminſter bridge are ſufficiently impowered by an 
or all the acts of parliament befote-mentioned to purchaſe 
the office of keeper and fweeper of the market, which is a 
liberty and franchife only, and an incorporeal inheritance ? 
and, Whether the diſability of the dean and chapter under 
the reſtraining ſtatute of 13. Eliz. is ſufficiently removed 
by the enabling clauſes in the bridge acts, ſo as that they 
may well convey the faid franchiſe in fee? and if fo, Whe- 
therthe terms of the precepts iſſued for returning the juries 
muſt not be purſued, and be the rule for the inquiſition by 
them taken, and the adjudication of the commiſſioners ſub- 
ſequent thereto, eſpecially in this caſe, where the jury refer 
to the contents of the precept, as the matter they were 
charged with? and, Whether the inſerting in the inquiſi- 
= tion 
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tion or adjudication any words more compreheriſive tu tan 
thoſe in the precept is warrantable, or will avail the con. WAR, i:} 
miſſioners? and, Whether faid office of keeper of er 
market; under all the cireumſtances of this caſe, can g 
. ought to be conſidered as what was to be valued by te RAY ©" 
jury, and conveyed to the commiſſioners ? and, Whethy nin 
the faid dean — chapter and their leſſee, notwithſtanding ran 
the apparent undervaluation by the jury of their reſpecm WW 

intereſts, are compellable to convey ſaid office to the com · 
mifſfioners in expreſs terms, as they require by the cot 
veyances they have tendered? and if not, By and in v W o 
court and means may mr. John Read, che truſtee for or 
creditors of John Ward, be relieved, fo as to eſtabliſh by 
Tight to the {aid office of keeper and ſweeper of the marks Wil * 
in any part of Weſtminſter other than the Round Wodl. | 
Raple purchaſed by the commiſſioners, the dean and chap 


er to renew their grant of that office to the res 
faid mr. and, * the- me ſhall appear not to have bem WA ; 


purchaſed by the commiſſioners ? 
Anſwer. DON conſideration of the ſeveral acts of parliament, r. 
and what has been done by the commiſſioners and jury, 
am of opinion, the commiſſioners have a power to pur i 
chaſe, and the dean and chapter a power to (ell, and the WF © 
jury to affeſs damages for the houſes and ſoil on which this i 
market ſtood, diſcharged from any right in the dean and 
chapter, or their leſſee, to hold a market, and from the offi 
" of keeper and fweeper of the market upon that ground; thi 
. diſcharge being incident to the power of ſelling and buys 
ing, and neceſſary to attain the end of the acts. But, cots 
ſidering the penning of the acts themſelves, and the nature 
of the market and office, which is but one, and not con- 
fined in its original grant from the crown to any particulit 
ſpot of ground, I am of opinion, this market and office 
- cannot be fold or aliened by virtue of theſe acts to the 
commithoners or their appointee, ſo as to veff in them thi 
right to bold a market or ſuch an office there, In ſome re- 
ſpects the jury may be faid to have a right to value them 
even by virtue of the precept which purſues the act; thi 
is, ſa far as is neceſſary to aſcertain the loks ſuffered by tht 
NO? | dea 


— 


* 


DEAN AND CHAPTER, | 273 


wan and chapter and their leſſee, by taking away the ſoil, 
=.:hout which the market and office cannot be enjoyed 
ere; but they have no right to ſet a value upon the whale 
Franchiſe, which may be exerciſed in other parts of Weſt- 
Winter: nor could it be ſevered, and made two diſtinct 
Eanchiſes, one for a market in the woolſtaple, and another 
WE other parts of Weſtminſter, The conſequence is, that 
ee dean and chapter and mr. Read are not, as I conceive, 
obliged to execute a conveyance of the market and office, 
or either of them, in expreſs terms, to the commiſſioners, 
or mr. White their truſtee ; or do more than is neceſſary 
to extinguiſh their rights to hold a market, or exerciſe the 
office upan the ground to be conveyed, as I think nothing al- 
ready done can take away the dean and chapter*s right to hold 
WT 7 market, and grant the office of keeper in any other part; 
WP and therefore they may execute that power without con- 
troul from the commiſſioners, or any claiming under them. 
I do not ſee any occafion for the dean and chapter, or their 
leſſee, to apply to any court for eſtabliſhing that right, but 
only to refuſe to execute the conveyance tendered, leaving 
the commiſſioners to take their remedy to compel them as 
they can by law, 


11th Dec. 1745. | D. RYDER. 
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HE caſe of king Henry the VIIth's chapel ; and for what „ O . 
T reaſons the dean and the collegiate church of St. Peter's, — 


Weſtminiter, look upon that chapel, and the ground it dean and chap- 


ſtands upon, to be their property. ter of Weſtmine - 
AT the. caſt end of the 8 and adjoining fer to King 


thereunto, and upon the land, and within the cloſe and — —.— 


Jonxzsox's Or in ion, Whether the chapel is not the freehold of the dean and chapter ? 
and, Whether the lord chamberlain or board of works have any right to take to their own 
uſe any ſcaffolding or ornaments put up there on any occafion, except arms, enfigns, 
armorial and other trophies and atchievements hung up in honour and memory of individuals. 


CEL. * precinct 
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precinct of that monaſtery, there was from very early tin ; 
* dedicated to the bleſſed virgin, and 2 8 i ps 
called Our Lady's Chapel: for, belides the faint to why Wil 
honour the cathedral or conventual church was built (wich 
here was St. Peter), it was the ancient cuſtom to eu 
ſeveral ſmall chapels about the high altar to the mem 
of ſome of the apoſtles; and at the eaſt end of all a large if 


one dedicated to the Virgin Mary, in which manner nde 
ef the cathedral and conventual churches throughout ra 
kingdom have been built, and continue to this day in te.. 
fame form. =... 


Wren king Henry the VII ch firſt began that ſurprifng i 

and exquiſite ſtructure, which he did in the year of our Lo ere 

1 90. 1502, and in the 18th of his reign, the Lady's Chapel nd. 
ther wanted rebuilding nor repairing, it having not may 

years before been new-built, and in a very handſome max. i: i 

ner; but this king's deſign being to erect a more magn- i 

ficent fabric, and ſuch as by its finery and embelliſhmem o 

ſhould be a laſting honour to himſelf and his deſcendants, 

, © whoſe burying-place (excluſive of all others) he intendel ha 

it ſhould be, he formed and finiſhed it in the manner - 

2 behold, but failed of the end he aimed at: for after all hb his 
expence in building, and agreements with the abbot Or 

convent for the ſervices to be performed therein; after Win 

dis injunRtions to his executors to ſee his will and pleaſure in 

1539. duly executed, his own ſon and immediate ſucceſſor defeated Wat: 
the whole, and gave away this chapel, which came into ks ce 

hands by the diſſolution of the monaſteries, to a new eccle- Mig 

ſiaſtical body corporate of his own creating, without ao 

reſervation for or mention made of the purpoſes of his f. er 

ther's will, and was buried himſelf at Windior. f 

AND as king Henry the VIIIch converted this abbey- 

church into a cathedral and epiſcopal ſee, and put therein biſlic 


1540. Thirlby, the firſt and laſt biſhop of Weſtminſter, who hell tl 
2850. . it about ten years; as king Edward the VIth changed it in 

1336. a cathedral church, Philip and Mary into a Benedictine m. x 
1560, zaſtery, and queen Elizabeth into a co/legiate church, witt- 


out any of them ſeparating or reſerving king Henry the 
VIIch's chapel to the crown; nay, without ſubjecting it to 
any uſe, truſt, or purpoſe whatſoever, other than that of te 
body they were founding; the crown, if it now has a) BP 
roperty therein, muſt have acquired it ſince that time: nn 
Lat how any ſuch thing could be acquired, it is difficult o. 
to underſtand, the reſtraining acts of the 13th of Elizabeth [% 
and of the iſt of king James the Iſt, having 4 
9 4 ſiaſti 
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(ical bodies from ſurrendering, and the minority which 
he church is under from forfeiting for any but themſelves; 
| WHAT contributes not a little to the opinion of this 
apel's belonging to the crown, is the frequent intercourſe 
ere tis between the lord chamberlain and the dean of 
7eftminſter; for though the foundreſs made no reſervation 
ff it, in any manner, for the uſe of the crown, yet the church 
if Weſtminſter, in regard to the many noble and royal 
ves in that place, have ſo far ſeparated and diſtinguiſhed 
chat the dean never permits any perſon to be buried 
Where, that might be matter of offence to the prince upon 
ee throne ; and that he may be ſure of making no miſtakes 
erein, and of avoiding the quarrels he muſt probably have 
ith many perſons and families, ſhould he take upon himſelf 
Wo judge who are or who are not of ſufficient quality to 
W- interred there, he makes it a general rule, though merely 


o get as they can the royal aſſent; for the dean neither 


hamberlain, nor is at any expence or trouble about it. 

Tux like may be faid of his late majeſty's appropriating 
aus chapel for the performance of the ceremonies of the 
Ocder of the Bath, and of his preſent majeſty's having made 
nder the area of it a ſet of new vaults for the burial of 
imſelf and family, and given the firſt place therein to the 
ate queen Caroline; for ſurely theſe tranſactions may be 
counted for without any impeachment of the church's 
Wight, as being done — conſent ; the dean having in 
both caſes been informed of their majeſties pleaſure by the 
lord chamberlain, and conſented thereunto. 7. 

== Hap the church of Weſtminſter nothing to plead for 
the right of this chapel, and the ſoil it ſtands upon, but 
Veir poſſeſſion of it, it would be no weak preſumption in 
Wy their favour, that the reyal family and the king himſelf 
ay all the funeral fees that others do, even that article of 
certain ſum for the very ground that they are laid in. 
Bor it is time to have done with conjectural pleas and 
preſumptive evidences about the right and title to this 
hapel, and to the property thereof; which, how favourable 
over to either {ide of the queſtion, when ſtanding alone 
and by themſelves, vaniſh immediately, and become. of no 


onable facts, by apparent  title-deeds, and authentic 
conveyances, ſuch as was that abſolute and unimpeached 


1 2 


diſcretionary one, to oblige the parties who apply to him, 


Woplics himſelf, nor ſends any of his officers to the lord 


eight, when confronted with, or oppoſed by unqueſti- - 


grant under the broad ſeal and charter of her majeſty queen 
Elizabeth, 
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578 


and greateſt prince of the age be lived in, king Henry the 


* tain knowledge and mere motion, all that church and mo- 
the whole ſcite, circuit and precinct thereof; all privileg 


F Eon by implication, as it wou 
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Elizabeth, bearing date the 21 of May, in the ſecond jeg 
of her reign, the original inſtrument whereof the chu Wl 
of Weſtminſter is ready to produce; and the ſubſtance ; 
that part of it which relates to the matter in diſpute ij 
follows, viz. ; 
 TrAT the ſaid queen being by an act of parliamen I 
held in the firſt year of her reign, poſſeſſed of and (ciſed u 
fee, and in right of her crown, of all thoſe monaſteries u 
religious houſes which had been revived or founded fn: WG 
the death of king Edward the VIth, and of all th; 
{cites and their endowments ; and confidering how fit 1 
proper a place the late monaſtery of St. Peter's, Weſtmin WR 
Ker (wherein the tomb of her moſt dear lord, the wit 


VIIch, together with the monuments of other princes he 
progenitors were depoſited), would be to found a col 
giate church, N der a dean and twelve prebendar i 
all preſbyters, and to be employed there in the ſervice f i 
God for ever; ſhe had determined to create, erect, a 
found the fame into ſuch a collegiate church : and tha 
paming and appointing the firſt dean and twelve preber- 
daries, and making them a body corporate, and to hat 
2 ſucceſſion, ſhe gave and granted to them, fi 
herſelf, her heirs and ſueceſſors, of her ſpecial grace, cu. 


of St. Peter's, Weſtainſter, lately diflolved, and 


and liberties, and free cuſtoms of the late diflolved mom. 
Kery; the whole church, and all the chapels ; togetier 
with the leads, bells, cloiſters and refectories, bakenouſes 
and brewhouſes, granaries,' and every thing elle tht 
was, or was reputed to be within the cloſe and precins 
of the late diſſolved monaſtery. From the words and tenot 
of this donation and grant it is manifeſt, that queen 
Elizabeth was aware of king Henry the VIIth's chapel be- 
ing on the ſcite, and within the cloſe and precincts of ti 
late diſſolved monaſtery ; nay, that ſhe choſe to found ha 
collegiate church there, becauſe it was ſo ; that ſhe 1 

R 


PEESRYIYS Et 


2 


been carried by the words of the clauſe, but choſe t 
grant, in clear and expreſs terms, the whole church, al 
all the chapels. a my ' 

Ir is alſo obſervable, that whatever claims the dean an 
collegiate church have upon the foot of right and propeth 
when any of the great ſolemnities are performed with 
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heir church; they are equally intitled to the ſame when any 
uch or the like ceremonies are performed in king Henry 
he VIIth's chapel, they being as free and abſolute owners of 
he one as of the other, and being poſſeſſed of both in the 
ame manner, and by one and the fame charter of founda- 


e n 
din Tur dean and chapter of Weſtminſter have had fre- 
cent diſputes, fometimes with the lord chamberlain, ſome- 
ce BW mes with the board of works, concerning the ſaid chapel, 
tier WS hey repeatedly pleading that the faid chapel belongs to the 
crown, and not to the dean and chapter. And when, 
ni. upon ſolemn occaſions, either ſcaffolding has been made 
"le and erected either in the collegiate church or in the faid 
'the hapel, or the faid church or chapel has been hung with 
be mourning, or other ornaments have been fixed there 
ole Wl proper for ſuch ſolemn occaſions (not being enſigns or 
e crophies of honour), they have been claimed by the ſaid 
e * or his officers, or the ſaĩd board of works, 
as their fees and perquiſites. 
they WHETHER therefore the ſaid chapel of king Henry the Quere. 
* VIIth is not the freehold and inheritance of the ſaid dean 
ie 


and chapter ? 5 
WHETHER the {aid lord high chamberlain or board 


= 


cer- of works, or either of them, have any right or colour of 
mo- pretence to take to their own ule any ſcaffolding put up in 
and the ſaid church or chapel upon any occaſion, or other or- 
ede naments or things whatſoever placed in the ſaid church 
om upon any ſolemn occaſion? and, Whether the ſame, by 
ther being ſo placed or fixed, do not as a tacit gift belong to the 
uſe ſaid dean, except arms, enſigns armorial, and other trophies 
tht and atchievements hung up in the faid church in honour 
ing and memory of the dead ? | 
enof . +4 | 
— ; IT is moſt exceeding clear by the caſe, that the chapel angurr. 
the BRAG itſelf is granted to the dean and chapter; and as nothing is 
de reſerved to the crown, any honourable condeſcenſions 
5 , made at any time to the crown, or my lord chamberlain, I 
- WS ould humbly apprehend, would create no right either to 
he crown, or the lord chamberlain, who claims under or 
nin right of the crown. ; 3+ 22 
* As to any ſcaffolding erected for any purpoſe on ſolemn 
i ccaſions, or hanging the chapel in mourning, or other de- 
mm 1 corations 
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corations proper for the occaſions, I ſhould think, they wil 
belong to the dean and chapter, 

See 34. Hen. 6. 10. . The abbot of St. Mary of Yay 
ſues a warrant of treſpaſs againſt John, parſon of the churg 
of D. of 3ol. taken and carried away. Choke plead; i 
bar, that there is a chapel of Our Lady in the city of Val 

within the pariſh of the defendant, in which chapel isn 

| image of OurLady, to which people uſe tooffer goldand ſilver 
and that the faid3ol. was offered there, which he took, as wa 
lawful.-Nedham., There is a chapel of Our Lady at D.i 
the county of York, within which is an image of Our Lac 
to which people have uſed to offer, and that the ſaid money 
was offered there, and that the abbot at all times had the 
offerings, which the defendant took. And in this cat 
Moyle ſaid, that if any takes my goods or monies, 2d 
offers them to any image, in this cafe I am barred again 
him, as of goods ſold and tolled in a fair or market, which 
agreed by lord Coke in Dr. Leyfield's Caſe, 91. a. Ani 
though probably ſince the Reformation, in this particular in 
ſtance of an offering to an image, that caſe would not be 
law now, as being part of a ſuptrſtitious worſhip now abo. 
liſhed by law ; yet in other in{tances, not ſuperſtitious, the 
erecting of ſcaffolds, or lining a church, with mourning 
upon any ſolemn occaſion, may be in law a tacit gift 
of thoſe things to the owners of the church; and, as my 
lord chief juſtice Holt ſays, Salk. 18. new things may 
be governed by old laws, when they fall within the reaſon 
of thoſe things which were the Ia of thoſe laws 
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Thomas French the elder died in the Alice, his wife, buried 16th June, 
year 1739, —Had iſſue three ſons. 1723. | 
| | SA 
| 


| 
b, who als in his Robert, . ava buried George, deviſce under Alice, now 
her's life-time, and 2d Auguſt, 1715, left Thomas's will, was living, and 
t no iſſue, two ſons, Thomas and buried in Auguſt, ' other daugh- 
Robert. 1747, left no iſſue. ters. 


— 


| | 
Thomas, * was buried Robert, deviſce under 
12th Sept. 1733, aged 29 George's will. 
years, left one ſon and 
one daughter, 


— 


6 [ 


- 


e dert, baptiſed Oct. 8th, Mary. 

| 2, 

bo = , 5 
. r HOMAS FRENCH the elder being ſeiſed in fee of 1th My, 56s. 
ing a meſſuage or tenement, cloſes, and two yard-land, Case. 

viſt Southnewton, and alſo of one other yard-land there, 4 teſtator devi- 


ich he bought of William Key, demiſed ſaid meſſuage ws ans 


tenement, cloſes, and two yard-land to Matthias Unite ynegs only, 
William Ellis (truſtees) upon the marriage of William to his third ſon 
Jo and Mary his wife, their executors, adminiſtrators, certain N 
dd aſſiens : ments in fee, 

gns (by way of mortgage) for 500 years, for ſecuring te ere: 
e payment of 200], and intereſt. - -|- uponhisfather's 
ath ; and after an uninterrupted poſſeſſion of twenty - eight years, deviſed it ro his nephew, 
d dies. Mr. WiLBzARAM's Opinion, Whether the ſon's adverſe poſſeſſion, and dying 
fed, tolled the entry of the heir? and, Whether a perſon who had contracted for the 
chaſe, and accepted a conveyance of the premiſes from the nephew, was compellable to 
mplete his agreement by the payment of the purchaſe-money ? Co. Litt. 327. The heir 
law of the firſt teſtator having filed his bill in equity 'to diſcover the deviſee's title, and 
ailed upon the tenant to attorn, after Mr, WitzzAanuam had given his Firſt Or ix ion, 


. WitBRauan's FURTHER Opinion, Whether the nephew or the purchaſer could 
lily a diftreſs upon the tenant for the rent ? | 


"obs 14 0 By 
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6th Feb, 1707, 


that the ſaid Thomas French the elder, by bond dated 214M | 


aſſigned, and the ſaid Thomas French the elder and ja 


DESCENT, 


By indenture of affignment (reciting the mort 


above-mentioned, and that William Ellis was dead = 


» Wt 
February, 1703, became bound unto the ſaid Mathis 
Unite in 200l. conditioned for the payment of 1021, 111. 
on the 21ſt Auguſt then next; and that the (aid Than 
French, by deed-poll dated 1ſt April, 1704, did covey WM 
with ſaid Unite, that the faid meſſuage, cloſes, 2nd wii 
yard-land, ſhould ftand as a ſecurity for the ſaid 100), 4 AG: 
on bond and intereſt, as well as for the ſaid ſum of 200], 4 
on mortgage, and the intereſt thereof) the ſaid Mattia 
Unite (by conſent of Thomas French, Mayo, and uit 


French (fon of the ſaid Thomas) ratified the ſame premits | 


to hold to William Taylor, his executors, adminiſtraton, Wil 


26th Jan, 1711. 


I ofchard, for life ;-<-after her deceaſe to return and remain W 
to tlie uſe and behoof of his executor, and to his heirs and 


wech his ſon the executor, then he to pay her Fl. a-year:— 
©. gives his daughter Alice 20l.---and gives his ſon George 


3 it, and all his two yard-lands and a half, to him, his heirs 
and afligns for ever---on- this wiſe, and upon condition 


fame, and paid teſtator's debts and legacies z---the pu. 
ticulars of which debts at preſent are not known; nor F 


and aſſigns, for reſidue of faid term of 500 years, (ubje2 Wi 
to be void on payment of 3ool. and intereſt, as is therein 
mentioned. | 

THE ſaid Thomas French the elder having in his lie. Wi 
time made a very ample proviſion for his eldeſt fon anl 
heir, by ſettling a freehold eſtate of the value of 70ol. « 
Sool. upon him at his marriage; and having likewiſe, in 
ſome meaſure, provided for all his children (except his 
third fon George); and being himſelf (as it is general 
reported) greatly indebted (upon ſimple contract), and hui. 
ing but a very inconſiderable perſonal eſtate; by will gave to 
his wife one moiety of the yard-land which he bought d 
William: Key, one room in his ſaid meſſuage called th 
parlour, and a moiety of the orchard called the kitchen- 


aſſigns for ever ;---and in caſe ſhe ſhould not hke to li 
eneh all his meſſuage or tenement, and all belonging to 


and proviſo, paying all teſtator's debts, and diſcharging and 
paying the legacies therein-before bequeathed : and 25. 
pointed his ſaid ſon George executor z who proved tit 


there reafon to believe there were any upon fpecialty. 
N. B. This will of ſaid Thomas French the elder v3 
ſubſcribed but by two witneſſes. | 


a ASP OR 4 r 40a 


SARAN 


LAN 


e Taylor (daughter of aid William Taylor deceaſed), 


4 Above - mentioned); upon whoſe death George, the deviſee, 
by virtue of faid will, entered, and poſſeſſed himſelf of ſaid 
oveſſuage, land, and premiſes, and continued in the quiet 


8 until the time of his death, which happened (as above- 
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ci\xan TAYLOR, Simon Archer, John Hutchins, oth Sep. 1713. 
eorge Palmer, and Hugh Holbech (executors of ſaid 
iliam Taylor), aſſigned (by indorſement on the laſt 
mentioned deed) the premiſes therein mentioned to Eliza- 


er executors, adminiſtrators, and aſſigns, for the reſidue 
pf faid term of 500 years. 8 
TroMAs FRENCH the elder died in the year 1719 (as 1719. 


and peaceable poſſeſſion thereof for twenty-eight years 


mentioned) ſome time in Augutt 1747 ; and no claim was 
ever made to ſaid premiſes in all that time, though Thomas, 
who was the eldeſt ſon of Robert, the ſecond ſon of the 
teſtator Thomas, and heir at law, was for the ſpace of 
eight years of that time, and before his death, of the age 
of twenty-one years. | 

GEORGE paid off the 3ool. and took a receipt for the 7th Feb. 1743, 
money, but no aſſignment of the mortgage. . 

Tux faid George French (by the aſſiſtance of mr. 13th Je, 1744. 
Appletree, an attorney) borrowed of one William Griffin 
1191.3 and for ſecuring the faid ſum, by indenture of that 
date, demiſed the ſaid yard-land (which his father Thomas 
French bought of William Key) to the faid William Grif- 
fin, his executors, &c. by way of mortgage, for 500 years. 
And in this deed George is called tne fon and heir of 
Thomas, and fo mr. 2 apprehended him to be; 
which made him leſs curious in enquiring into the execution 
of ſaid will, the probate whereof was depoſited in the 
laid mortgagee's hands, and there remained till after the 
eſtate was contracted for by mr. Hawtin, as herein-after 
mentioned; nor was any defect therein known, or in the 
leaſt ſuſpected by the claimant under George's will, till 
after the contract made 

GEoRGE FRENCH, by his will in writing — exe- 4th July, 1747 


cuted and atteſted, deviſed to his loving kinſman 

French, ſon of his brother Robert French, unto him, his 
heirs and aſſigns, for ever, all his meſſuage, tenement, or 
farm-houſe, with the two cloſes and three yard-land, with 
their appurtenances thereto belonging, in Southnewton 
(being the fame premiſes deviſed as aforeſaid by the ſaid 
will of Thomas French the elder ), ſubject to the payment 
of ſeveral legacies therein mentioned to the amount of 


1731. 


+ 173]. and made faid Robert French, his kinſinan, executy, 


 E after my deceafe, out of my meſfuage, tenement, 


.* or-intere|t therein, would grant, convey, and make 2 


_  Unpeach or bring the title in queſtion.---French ſays (but 
his own word is all the proof), that he (French) told 


r 


\ 
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---and by his faid will charges his debts on his perſom 
eſtate in theſe words: „I will, that all my debts and flu. 
« neral expences be paid and diſcharged by my executor. 
But his legacies are charged — on his real eſtate; {6 
having given his n.eſſuage, &c. ſubject to the payment q 
the ſeveral legacies, &c. he afterwards ſpecifies theſe le. 
gacies, and directs them © to be paid within two year 


« farm-houſe, two cloſes, and three yard-Jand; and all other 
my real eſtate, whatioever-and whereſoever, I do hereby 
& charge with the payment of the above-mentioned legacit 
« by me in this my will given and bequzatied accordingly; 
and died in Auguſt 1747, as above-mentioned ; upon 
whoſe death, ſaid Robert, the deviſee, entered, and became 
ſeiſed of ſaid premiſes. 

SarD Robert French, deviſee under George French's 
will, in condition of 25). in hand paid, and of 600]. to be 
paid as therein mentioned, by articles covenanted with mr, 
Hawtin, That he the ſaid Robert French and Ann his wife, 
and all other perſons claiming or to claim any eſtate 


good and perfect aſſurance and eſtate in fee-ſimple of and 
in the eſtate, of the title to which the above is an abſtract, 
unto the ſaid mr. Hawtin and his heirs, free from all man- 
ner of incumbrances whatſoever ;---and at the ſame time 
French gave all the writings in his power to mr. Councer, 
the purchaſer's attorney, and told him he doubted not the 
title was very good ; and employed mr. Appletree (who he 
knew muſt be concerned for the mortgagee, Griffin) to 
be preſent with him at the time when the ſaid articles were 
ſrgned and executed youn not otherwiſe nor before) as his 
attorney.—-At the ſigning thereof, Appletree might fay, 

and French corroborate it, that the title was good, and 
that he had a client who had a mortgage on it; and might 
mention, that George was the heir at law to Thomas 
(but this laſt neither by the direction, nor in the preſence, 
nor with the knowledge of Robert French): and indeed 
Appletree fo thought him to be; but was ſoon afterwards 
otherwiſe informed, and ſeemed from that time to have been 
under too much concern for his client Griffin to diſcover 
it to the purchaſer's attorney, or any thing elſe that would 


Councer, that his father was the eldeft fon of TO 
| ; rene 


w 3 
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Wench, and that he himſelf had an elder brother, who had 
ſt a ſon, as the facts really were.---Councer, however, 
oceeded in the title, and never aſked a ſingle queſtion of 
bert French but he had a true anſwer to it, nor of any 
e eie, till after a fine was levied from Robert French and 
wife to mr. Hawtin (which was of Trinity Term laſt). 
Some time afterwards, indeed, Councer, who knew 
opletree was attorney for Griſſin, applied to him for a 
op of the will of Thomas French, and for the mortgage 
Griffin; but before they were ſent, the probate of the 


bill came accidentally to the ſight of one of Robert French's + 


riends; who appriſed him of the defect in the execution; 
d French told Appletree thereof, who ſeemed to make 
ght of it, and to think the title was well enough, not- 
Writhſtanding, as he imagined, the poſſeſſion of George was 
Wircumſtznced otherwiſe than it turns out. However, it 
as agreed between French and Appletree to ſend only 
1 abſtra& of the will, and to ſay nothing about that defect, 
ut to leave the purchaſer's attorney to find it out, or to 
nquire into the execution if he thought proper.---No 
WSbjcction to this abſtract (which mr. er could not 
itake for a compleat copy, for no witneſſes“ names ax 
| were ſet to it) being made, Councer engroſſed the writ- 
1s. An aſſignment of both mortgages to mr. Hawtin's 
uſtee, and an abſolute conveyance of the fee to Hawtin 
ad his heirs, were executed before Appletree would pro- 
ce either the probate of the will or mortgage. But herein 
be acted with unjuſtifiable caution, it was on behalf of 
is chent Griffin only; for, as mr. Hawtin began paying 
e purchaſe-money by diſcharging the ſum of 1 fol. and 
Wl. 45, for intereſt due upon the mortgage of Appletree's 
lent, it was no ſooner pocketed, than Appletree, leaving 
is client French to ſhift for himſelf, threw up the probate 
df the will; and Councer taking it immediately, obſerved 
ne defect, and ſtopped his client Hawtin from paying any 
ore money, but put all the writings ſo 3 his 
uſtody.—It then came out for the firſt time (as Councer 
ys), that George was not heir at law to Thomas French. 
owever it was, it is not to be ſuppoſed a voluntary con- 
ealment of that point could be intended, as it could never 
ave ſucceeded if the leaſt care was taken, ſeeing the pur- 
baſer lived all his life-time where the eſtate la , and where 
homas French and all his ſons lived: and died, and was 


10 ſtranger in the family; and the attorney Councer lived 
put a mile from that town; and his father had been ſo far 
acquainted 


2 


| r with the family, that he ſued George Freud 
made 


ſince ;-—-ſo that it is now thirty-one years ſince the i 
of Robert, the heir at law, commenced, and he and bis ur 
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him 2 debt of old Thomas French's, a1 
generally report | 
N. B. By the articles, Hawtin was to enter upon wi 
eſtate from Mayday laſt; and there is in the articls; 


penalty of 50l. on each party failing in performance, e 


Narz, RoBERT, the preſent heir at law, as fon wif 
heir of Thomas, eldeſt ſon of Robert, the ſecond ſu oi... 
Thomas the elder, is now of about the age of cighti 


years. E 
e George, the deviſee of old Thomas, wii 
not a diſſeiſor within the ſtatute of 32. Henry VIII. c. 1 YA 


and by length of time in poſſeſſion, and dying ſeiſed of i 
ſaid eſtate and premiſes (without any — — claim by te 
heir), a deſcent is not caſt, and the entry of the heir ther ee 
tolled or taken away? and the deviſe thereof by Gem 
to Robert in fee good? and, Whether Robert, the devil 
of George, can alone make a good title to Hawtin, M 
purchaſer, purſuant to the faid articles for that purpoſe! WI 


AS the eſtate did not paſs by the will of Thomas, H 
want of due atteſtation, it deſcended upon Thomas, the ſan las 
of Robert, which Thomas was the heir at law of the u. | 
tator; but George entering upon the death of Thony 
inſtead of the heir at law, became an abator, but not, er 
think, a diſſeiſor within the act of 32. H. 8. c. 35; . 
as Thomas, the ſon of Robert, never entered, he ci 5 
not be diſſeiſed; and therefore this was not a diſſeiſin; f 
that the entry of the heir of Robert is not taken aui h 
any Deſcent caſt. But as Thomas the fon of Roben . 
quieſced from the year 1719, when Thomas the teliaw 
died, till the year 1733, when he died; and as the devi 
George, continued in the poſſeſſion till 1747 when ke 
died, and Robert his deviſee has been in poſſeſſion a 


have been out of poſſeſſion fo long; and the Katute i 
limitations has run againſt their title 3 I therefore 14 
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at Rebert the ſon of Thomas cannot now recover the 

leflion by ejectment: but if he ſhould bring a writ of 
ght, in which the ſtatute of limitations would be no bar, 
do not ſee any thing to the contrary, but that he muſt 

cover; for it is certain, that the title of George muſt be 
wrong, and nothing but the length of poſſeſſion gives it 
ſanftion.---N. B. I mean he may recover any of the lands 
ot in the mortgage, if there were any ſuch, but not thoſe 


Ir not, Whether Hawtin, the purchaſer, having pro- 
eeded ſo far as to take an abſolute conveyance of the faid 
remiſes (by fine and deeds actually prepared by Hawtin's 
torney, and executed in his preſence and by his directions) 
der the circymſtances above-mentioned, will not be 


Wb liocd to abide by ſuch conveyance of the eſtate, and pay 


e remainder of the purchaſe-money, and rely on the co- 
enants in the deeds for relief? or, Will Robert French 


; * obliged to accept of a re- conveyance of the eſtate from 
awtin? If fo, and the heir at law recovers poſſeſſion 


ainſt Robert (which he now threatens, and will be en- 
avouring to do), whether ſaid Robert will not be entitled 
d receive of the heir the Zool. for which the ſaid premiſes 
ere mortgaged, and which was paid off by wane 2 as 

ands 


ove- mentioned, although the ſame mortgage-term 


ow aſſigned to attend the inheritance for the benefit of 
Lawtun ? 


Troven Robert has a right under the will, and pof- 
llory right of George, yet as his right ſeems to me to 
founded upon a tortious poſſeſſion, although mr. Hawtin, 
de purchaſer, has proceeded ſo far as to take an abſolute 
onveyance of the premiſes, by fine and deeds prepared by 
is own attorney, and executed in his preſence, and by 
is directions, yet I think, that he will not be obliged to 
bide by the conveyance already made of the eſtate, and ta 
che remainder of his purchaſe-money, and to rely on 
is covenants in the deeds for relief: for if a title appear 
o de defeaſible during the tranſacting of a purchaſe, a 


court 


— 


Anſwer. 


If the heir at law ſhould recover by a writ of right, he cin 


off the 1 10l. mortgage to Griffin (which, in caſe George's 


Upon the whole, pleaſe to favour me with your advice, 
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court of equity will not, I think, compel a man to tt 
fuch title, and pay the reſidue of his purchaſe-money, be. 
cauſe the vendor agrees to make a perfect aſſurance cf: 
good title to the purchaſer; and it is on thoſe terms oul 
that the conſideration- money is to be paid. But in thi 
caſe, Robert French, I think, will be obliged to accept of 
a re-conveyance of the eſtate from Hawtin, the purchaſe, 


only, 1 think, recover ſuch part of the eſtate as was nat 
included in the mortgage from Thomas, if there was ay 
ſuch; and before he can recover the premiſes in mortgaz, 
which mult be by the aid of a court of equity, he mul, 
I think, diſcharge the ſeveral mortgages; for they ſeem to 
have been made without any notice of the defect in the 
title: and though they are now aſſigned to a trüſtee fa 
Hawtin to attend the inheritance, yet if Hawtin does ft 
proceed in the purchaſc, but ſhall re-convey to Robert 
French, I think, that Hawtin's truſtec will become a truſtee 
for French till the mortgages are paid off. 


AnD, Whether in caſe ſaid Robert receives ſaid ſum of 
200. he will be obliged to pay thereout the legatees under 
the ſaid will of George? and, Whether as Hawtin has paid 


title was not good, his the ſaid Griffin's mortgage could 
net be good), faid Robert French will on reconveyance 
be obliged to pay the ſame to Hawtin, or how otherwiſe? 


What meaſures are belt to be purſued on part of Roben 
who has a very great family, has borrowed money on the 
credit of this deviſe, and is not worth a ſhilling more than 
depends on the matters in queſtion ? 


As George had an intereſt in the mortgages which was 
indefeaſible, they being made by Thomas, the real owner 
of the eſtate, and paid off by George; and as Georg 
has thought proper to charge his legatees upon theſe lands 
and directed them to be paid theregut, although he migit 
conceive that he had an abſolute fee-ſumple in the land, and 


nol 
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not only an intereſt in theſe incumbrances, and therefore 
might charge the eſtate with his legacies; yet as he has 
charged them on the eſtate, and he had an intereſt in the 
eſtate by reaſon of Eis having diſcharged theſe mortgages, 
which was ſufficient to raiſe theſe legacies; I therefore 
think, that though the land ſhould be evicted, yet if the 
ed intereſts were not, but remained in Robert, his 
deviſee, I think that Robert, the deviſce, will be obliged 
to pay all the legacies charged by the will of George out of 
theſe intereſts in the lands. 

As to the mortgage to Griffin, as Griffin took this 
mortgage as a purchaſer for a valuable conſideration, 
without any notice of this defect in the title which now 
appears, and as Hawtin purchaſed in the ſame manner 
from Robert French; though Hawtin ſhould be obliged 
to reconvey to Robert French, or to a truſtee poſſibly 
for him, yet I think that the heir at law would be obliged 
to pay off this mortgage as well as the others; for this 
mortgage having been made to a mortgagee without no- 
tice, if that mortgage be got into the hands of Robert 


eſted in him, or in a truſtee for him, by virtue of the 
ther mortgages from Thomas, I think that then the heir 
uſt redeem this as well as the other mortgages. But 
do not think that the heir can. entitle himſelf to this 
equity of redemption after he has been out of poſſeſſion 
or twenty-eight years, and has never claimed the eſtate till 
now; but I think that Robert will be put to difficulties, in 
egardthat I think he cannot compel mr. Hawtin to proceed 
In his purchaſe 3 neither can he tell whether the heir will 
proceed againſt him or not; and till that is un, it is 
ot poſſible to adviſe him how to act, 


incaly't-Inn, June 12, 1750. R. WILBRAHAM. 
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French, and he has got the legal eſtate of the premiſes * | 
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UPON further conſideration of this Cafe, I am in grey 

doubt whether he can entitle himſelf to this equity of te. 

demption or not; for though he could not, 1 think, hay 

redeemed the mortgage, had the mortgagee had quiet pd. 

ſeſſion for twenty-eight years; yet here the mortgages an 

ſubſiſting yet, and there has been a wrongful poſſeſſion i 


the equity of redemption only ; which is a different cih =, 
and a new caſe to me. | the 
Lincoln's-Inn, Jan. 10, 1750. R. WILBRAHAU vo 
| SBS . of i 
3 Sagt. and 
— — * 
| | 8 was 
Farther Caſe of SINCE your former Opixioxs on Robert French's Ca by 
1 (a copy whereof is herewith left), Robert French, che u- Fre 
nn. _ fant, and great-grandſon and heir at law of Thomas Frend Wi et 
the elder, led his bill in the court of chancery agu ten. 
| Robert French, the deviſee of George French, therch Wi and 
praying; that faid Robert French might ſet forth what right the 
. and title-{aid George French had to faid premiſes; aui in. 
Whether faid George French did not in his life-time take * 
ſome and what aſſignment of faid mortgage for 300l. mee be 
by faid Thomas French the elder; T gde account fer m 
- the rents and profits of faid premiſes received by fi int 
Seorge French in his life-time, or by faid Robert, bis d. nan 
viſee, ſince his death; and that the rents and profits d 
aid P remiſes ſo by them received, might be applied ts I 
| the diſcharge of faid 3ool. and intereſt ; and that 8 
the ſame had not already been paid, upon payment by füt 
Nr feu 
faid Robert French, the deviſee, might aſſign ſaid mam the 
e for the benefit of faid Robert French, the infant fr 
and that faid. Robert French, the infant, might have d ef 
poſſeſſion of faid premiſes: delivered to him. 
To which Mill fad Robert French, the deviſce f wer 
| George French, put in his anſwer; and thereby ſet fo the 
a die ſale and conveyance thereof made by him to mr. Haut app 
_ fince which no further proceedings have been had in f chen 
- fuit-in equity. But about half a year ago Robert Fren 0 
the heir at law, and his friends prevailed on the tenant , © © 
the ſaid premiſes to attorn tenant to him; and the ten leg, 
refuſes to pay any rent either to Robert French, the « 
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ive or to ſaid mr. Hawtin, thongh there is now about 
60]. due for rent; and it is rumour that the tenant intends 
to make off his ſtock and quit the premiſes without paying 
e tent. | - | 
. 1 * doubted whether Robert French, the deviſee, and 
mr. Hawtin, or either, or which of them, may ſafely im- 

x power any perſon to make a diſtreſs on the tenant's eff 
a in their, or either of their, names for the rent due and in 
15 arrear at Michaelmas laſt, by reaſon ſaid Robert French, 
the deviſee, has conveyed his eſtate to faid mr. Hawtin 
and ſo it appears by the anſwer of - aid Robert French, 
M e deviſee, which it is apprehended may be made uſe 
of in evidence to ſhew the eſtate to be in mr. Hawtin, 
and thereby, on an avowry, defeat any diſtreſs to be takefi 
for the ſaid rent). The preſent tenant is the ſame that 
was in poſſeſſion at the time Robert French ſold and con- 


a N to Hawtin. : 
-ak HEREFORE, in the preſent caſe, Whether Robert Quare; 
1-H French, the deviſee, or mr. Hawtin, or either and which 
nt WW of them, may ſafely impower any perſon to diſtrain the 
aut WW tenant's effects for the rent in arrear at Miehaelmas laſt ? 
c and whether, in caſe the tenant ſhould replevy the ſame, 
they can juſtify ſuch” diſtreſs ? and, Whether the tenant 
may give in evidence upon the trial upon the avowry 
rut for the rent the anſwers either of French or Hawtin, as 
mal tic is a {ranger to that ſuit? and, Whether the plaintiff 
A 7 may not, by leave of the court, make double avowry, one 
ö in the name of French, the vendor, and the other in the 


* name of Hawtin, the vendee ? 
e ! THINK, that the method propoſed of diſtreſs will be Anſwer. 
ber precarious, and attended with great expence and dif- 


heulty in ſpecial pleading. I think, that the legal title is in 
the firſt mortgagee, unleſs he or his repreſentative has aſ- 
ligned it over to mr. Hawtin's truſtee, as it is faid fol. 5. 
of the Caſe: if ſo, then the legal intereſt is in him. But 
there is no privity of contract between him and the tenant, 
the tenant having never paid him any rent, and it does not 
appear under what leaſe the tenant holds; and as to Hawtin, 
there is no privity of contract between him and the tenant 
{0 35 to enable him to avow with ſafety, and he having no 
legal intereſt in the premiſes, as is ſaid before: and as to 
Vor. I. U Robert 
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Robert French, he has granted away his title to mr, 
Hawtin ; and this is known to the tenant, from his own an- 
ſwer to the bill of the heir at law; and therefore, though 
I think that an avowant in replevin may, by the ſtatute, 
plead double, ſo that I think he may avow under dif. 
ferent titles, yet I think that this would lead the party into 


a labyrinth of ſpecial pleading and difficulties, and yet | 
would not determine the right. 333 
Ir Robert could get in the title of the mortgagee of 


fre hundred years, that would be, I ſuppoſe, the firſ 
legal title; and then I would adviſe him rather to bring an | 
ejectment upon ſeveral demiſes; that is, upon the demiſe of * 
ae legal intereſt of that mortgage; and als I be 
upon Hawtin's demiſe, if he will permit it; but poſlibl 

he * wil not ſo far give his aſſent to the purchaſe as to 
lend his name as a grantee; but as I do not know exaQtly 

how the title ſtands, I cannot give directions how an ejeQ- 


ment ought to be Rog but I do not approve of a di- 


Tati has, Jan, 1 15, 1752. R. WILBRAHAM. 
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„n CASE of WILLIAM MARSHALL, the RESt- 
DUARY DEVISEE ndmid in the loft Will and Tela. 


© ment of Mrs. ANNE VINE, deceaſed. 


NNE VINE; widow, by her will then 
dated and duly executed, deviſes in 
the following words, viz. I give and deviſe to Thomas 
« Garret of Wiſbech Saint Peter's aforeſaid, baker, and 


4 to his heirs and affigns for ever, all thoſe five acres of 


« paſture- land lying in Elm in the ſaid iſle, now in the 
« occupation of James Fiſher. Alſo I give and deviſe to 
« my kinſman John Gough, otherwiſe Gooch, and to his 
« heirs and aſſigns for ever, all that my lot or piece of marth 
« ground, containing, by eſtimation, two acres and a half 
(more or leſs), lying in Walfoken aforeſaid, in the low 
“ marſh there, and now in my own occupation; and alſo 
« all that my meſſuage or tenement, with three acres of 
© land, lying at Caker-Hill in Leverington in the ſaid iſle, 


„nnd now in the tenure of widow Fletcher or her aſ- 


« ſigns.” And after deviſing and giving away ſeveral 
other real eftates and pecuniary legacies, ſhe further de- 
viſes and gives in the following words, viz. „And all the 
© reſt, reſidue, and remainder of my real and perſonal 
* eſtate whatſoever and whereſoever, after payment of my 
Jjuſt debts, funeral charges, and the charges of provin 

© this my will, I give, deviſe, and bequeath unto the fad 


„William Marſhall, his heirs, executors and adminiſtra- 


tors, whom. I make and ordain fole executor of this my 


© laſt will and teſtament. And I do hereby order and direct, 
that all the tenants of my eſtates ſhall enjoy the ſame for 
er years after my deceaſe upon the ſame rents and 

agreements. as the ſaid eſtates ſhall be then let for, if the 


-* tenants thereof ſhall think fit to continue the ſame on 


Amate terms. And further, my will and mind is, that my 
fad executor ſhall take and receive to his own proper 
uſe the rents and profits of all and ſingular my faid 


* eſtates herein before deviſed up to and until Lady-day, 
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cc or 


Casr i. 
A deviſe is made 
of certain lands 
to perſons who 


died in the life. 


time of teſta- 
trix, with a de- 
viſe of the re- 
ſidue of her real 
Eſtate to ano- 
ther, not her 
heir at law. 
Dr. P1t.$- 
woRTH's OT- 
Niowng, Whether 
the lands in the 
lapſed deviſe 
paſſed to the re- 
ſiduary legatee, 
or the heir at 
law of the teſ- 
tatrix ? 
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been ſince let to the ſaid Hole by the faid Willian 


rent demanded of them by anybody ſince the death of tel 


 BEVISE, 


« or Michaelmas-day, incluſive, or ſuch of them that (ut 


« firſt happen next after my deceaſe, in order the better w Ir 
cc enable him to perform this my will, any thing befae rith 
« in this my will contained to the contrary thereof not. iſs rig! 
c withſtanding.” 4 their 
Tux teſtatrix died about 3d April, 1547, without revot. ide a 
ing or altering her faid will; upon whoſe death the (i the p 
lam all, her executor and reſiduary deviſce, e che e 
tered upon and took poſſeſſion of the ſeveral eſtates given Will 
to the faid Thomas Garret and John Gough, other. WWFilhe 
wiſe Gooch, who both died before teſtatrix, thinking the the e 
fame lapſed deviſes, and that he had a right thereto unde: reſidi 
the reſiduary deviſe; and eſpecially as he had upon their M nnake 
deaths acquainted teſtatrix therewith, and that if ſhe di law | 
not make a new diſpoſition thereof, that the fame vo Mart 
come to him by virtue of the reſiduary deviſe ; who there- 
upon declared, that ſhe would not make any alteration in WW I; 
her will, and that ſhe approved of the faid eftates coming t 
to the ſaid William Marſhall. of 3; by 
Stex teſtatrix's death one John Pearſon, who pretend I belor 
to be her heir at law, has laid claim to the faid eſtates; WW nece 
but he being become a bankrupt, the commiſſioners have, plain 
it ſeems, conveyed theſe eſtates, amongſt others, to on If 
Hugh M Bain, aſſignee appointed under the ſaid commif- f 
ſion, who has cauſed declarations in ejectment (wherein WW 
he is leſſor of the plaintiff) to be delivered to James Fiſher, A 
who at teſtatrix's death was tenant to the five acres of land Wi eſtat 
at Elm, by virtue of a leaſe granted him thereof by bet, ſh tie a 
whereof thirteen or fourteen years are ſtill to come; am iſ of pc 
alſo to Thomas Lewin, who was tenant to the meſſuage 
and three acres of land in Leverington, which he has a rigt WW I. 
to hold for three years from teſtatrix's death, purſuant to... 
her will, and which he inſiſts on enjoying accordingly; il *? 
and alſo delivered another ejectment to Adam Hole, wio Wi ut! 
is tenant to the lot in Walſoken Marſh, which was intel- 
- tatrix's own occupation at the time of her death, and his 6 


e Lewin heve never lu uf 


tatrix except by the ſaid William Marſhall; but the fal 
Mc*Bain, and a perſon; who was along with him, aut 
pretended to be a meſſenger under the commiſhon, cat- 
tioned and forbade them paying any more rent to Marſhal 


i 


- 


DEVISE. 


Ir it be neceſſary to make William Marſhall a defendant 
ith the ſaid James Fiſher and "Thomas Lewin, who have 
a right to hold the eſtates late of teſtatrix, which were in 
their ſeveral tenures at the time of her death, by virtue of 


Je aforeſaid leaſe and will? and, Will not the leſſor of 


the plaintiff be nonſuited, on their producing and provi 
the execution of the ſaid leaſe and will? and, If the ſai 
William Marſhall be not made a defendant with the ſaid 
Fiſher and Lewin, Will he thereby give up his claim to 
the eſtates, and be prevented conteſting his right under the 
reliduary deviſe, it being preſumed that Pearſon cannot 
make out his pedigree ſufficiently to prove himſelf heir at 
law to the teſtatrix ? and, What is your opinion of mr, 
Marſhall's caſe ? 


IAM of opinion, that the lands in queſtion do not paſs 
by the will to mr, Marſhall as reſiduary deviſee, but they 
belong to the heir at law as undeviſed; it is therefore not 
neceſſary to make mr. Marſhall a defendant. I think the 
plaintiff will be nonſuited, if Fiſher and Lewin produce 
and prove their leaſe and the will. 


As Pearſon the bankrupt was never poſſeſſed of theſe 
eſtates, Had the commiſſioners a power to convey them to 


the * being deemed maintenance to convey out 
on? | 


of poſſeſh 


I AM of opinion, the commiſſioners had power to con- 
yey to the aſſignee under the ſtatute of bankruptcy, tho 
out of poſſeſſion, | 
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Casz Zo 
A teſtator de- 


- viſed to his ſon 


A. a certain 
meſſuage, © tes 
« years after 
4 bis wife's 
© deceaſe or 
* widowbood ; 
© while then ſhe 
A bis ſaid wife 
2 ſpould Peace- 
cc ably enjoy it, 
e paying bis 
«& ſon A. one 
„ pound . 
* after * 
1 of age during 
ber life ; and 
c be the ſaid A. 
ud pay 
- & 2061. the time 
« afwreſaid 
&« after bis 
* not ber 
% dcceaſe,” 
as therein is 
mentioned. — 
Mr. Jon x sox's 
Or into, 
What eſtate A. 
took by this 


A 
EDWARD CHURCHMAN having three ſons, namej took 
©” - Themes the eldeſt, John the ſecond, and Jog V 
the third ; and being ſeiſed (among other lands) of a freehgl is cl 
commonable houſe at Swaveſey,in the county of Cambridge V 
did, by his laſt will and teſtament, bearing date the firſt wn Joſe 
of December 1710, which is atteſted by three witneſſs ſepa 


(after giving one other eſtate away to his ſaid fon Thomaz 
give the ſaid commonable houſe in Swaveſey aforefad 
unto his ſaid ſon John Churchman, in the words following: 
A give to my ſen John Ghurchman my free commonable 
* houſe at Swaveſey, with the appurtenances thereunty 
belonging, two years after my wife's deceaſe or widny- 
« hood; while then ſhe, the ſaid Catherine my loving wifh, 
< ſhall peaceably enjoy it, ſhe paying my ſon Jobn one yound 
« g-year 2 come at age, during her life; and he the 
« faid John ſhall pay 2ol. of lawful money of Great 
«Britain the time aforeſaid, after his mother's deceaſe, th 
« Jiſeph Churchman my jon, if he be at the age of one-and- 
<« twenty. years - if either of my children ſhould die befote 
they come at age, their portion ſhall be equally divided 
« amongſt the reſt that are living.” * * * 
AND the ſaid Edward Churchman, the teſtator, ſoon 
after making the ſaid will, died, without altering the ſame. 
Tur ſaid Fobn Churchman, the e married, arrivet 
at the of twenty-one years ' upwards, and had 
poſſeſſion of the ſaid commonable houſe, purſuant to hi 
faid father's will, and died about five or ſix years before bu 
mother. Gatherine, teftator's widow, who never marriu 
after Edward Churchman her ſaid huſband's deceaſe ; ans 
the ſaid Jobn left iſſue only one daughter ; and the ſail 
ofeph, about five or fix years ago, made u demand 'f tht 
aid 20l. and intereſt of his niece and her huſband, who then 
was, and now is, a married woman, and then at or near the 
age of twenty-one years, and having till that time the 
poſſeſſion of the ſaid commonable houſe ; and the ſaid Feſt 
and Thomas Churchman are loth living, —But eithet 
principal or intereſt being paid, the ſaid Joſeph and Thom 
agreed together, and brought an ejectment on their ſeveral 
demiſes ; and the ſheriff, by virtue of the king's writ, gale 
poſſeſſion to the ſaid Joſeph; and the faid Thomas has nol 
the poſſeſſion of it, with the conſent of the ſaid Joſeph. 
: . the ſaid John Churchman's daughter b 
any and what intereſt in this eſtate : - 


NEST ET = ST en I FEST. 8 


P WY = At 


As 


DEVISE. 


Is this deviſe is to John, two years after his mother's 
N. and he dying before, Whether the ſaid deviſe ever 


ffect at all ! | 
8 ha the bequeſt of 20l. to Joſeph, as this Caſe 


i eircumſtancedꝭ ever took effect? 
4 — the faid Thomas, the teſtator's heir, and 


tee, together, or either and which of them 
——— * title to a purchaſer or mort- 
gagee ? 

IT is not ſtated what is the yearly value of the premiſes 
deviſed to John Churchman, which may be not material, 
The deviſe is to John two years after the deceaſe of the 
teſtator s wife Catherine or widowhood ; and that while 
then ſhe, the faid Catherine, ſhould peaceably enjoy it, 
paying to the faid John one pound a-year, after he come of 
ige, during her life; and that the ſaĩd John ſhould pay 
201. of lawful money of Great Britain, the time aforefaid 
after his mother's deceaſe, to Joſeph, the third ſon of the 
teſtator, if he be of the age of twenty-one years. 7 

Taz widow was to have the commonable houſe during 
ſoon her life, and John was not to have it during his mother's 


hal that John married, and arrived at twenty-one years of age, 
| and had poſſeſſion of this commonable houſe, and that he 
died fiye or ſix years before his mother, and left iſſue only 
one daughter. He had no title to enter into the houſe 
jill his mother's death, and two years after, before which 
be was not liable to pay the 201. to Joſeph ; and therefore 
if the demand made by Joſeph of the 201. was in the life. 


{for ſhe never married), ſuch demand was made before 
the ſame was due, 

Bur the true queſtion ſeems to be, What eſtate in this 
houſe Was deviſed to John after the death of Catherine and 
(wo years? And I am of opinion that John, after the death 
of Catherine, had an eſtate in fee-ſimple deviſed to him, 


for as by the will he is to pay the time aforeſaid, that is 
U 4 (as 


e, nor till two years after; but it is ſtated by the Caſe, 


time of the widow, or within two years after her death 


though the ſaid houſe is not deviſed to him and his heirs; 


3. Que. 


4. Q ere. 


Anſwer to 

Firſt Quære. 
Vid. Cotton's 
Caſe, 6. Rep. 
16. A. 
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as I conſtrue it) 20]. after his mother's deceaſe to Jolzh, 


directed to be paid out of the rents and profits, in which 
caſe he is ſure not to have any loſs, but as this eſtate iz 


. given to him upon this expreſs condition, to pay 20]. and 


by the condition to pay; but I conceive, though Johndied, 


| beir, who alone could maintain the ejectment for breach of 


- Anſwer to the 


in John, which deſcends to his daughter. 


of the teſtator, for breach of the condition. 


DEVISE. 


if he at the age of twenty-one years; and as the 20]. is ng 


as he may after payment die without ſatisfaction, for thi 
reaſon the law will conſtrue it to be an eſtate in fee-ſimpl 


Jon died before his mother, and before he was bounl 


yet if he had an eſtate in fee, and that Joſeph at the time d 
the demand was of the age of twenty-one, that the daughter 
and heir of John, who is married, and was ſo at the time 
the demand, ought to pay the 20]. ; and whether ſhe hea 
jafant or of full age, and though ſhe be married, and far 
breach of the condition, I think, the eldeſt ſon, who is heir 
to the teſtator, and upon whom the condition deſcend, 
may for breach enter: and it ſhould ſeem that advantage 
has been taken for breach of this condition, by the heir at 
law of the teſtator; for as to the inſerting a count in the 
ejectment on the demiſe of Joſeph, I do not ſee the uſe of it; 
for the recovery muſt be upon the demiſe of Thomas the 


the condition; for Joſeph has no legal eſtate. But it i 
not ſtated how judgment was obtained on that ejectment; 
for if it was upon the right tried, a verdict would have been 
given on the demiſe of Thomas for the plaintiff, and for 
the count on the demiſe of Joſeph for the defendant : 
but however that be, the judgment in ejectment, whether 
it was on the right tried, or againſt the caſual ejector, 


T 
will not hinder John's daughter, with her huſband, from Jo 
bringing a new gectment, and trying their right. nc 

1 THINK, for the reaſons before, that John had fe N 


ſimple, ſubject to a condition of re-entry by the heir at aw 


11 Cc 


DEVISE, 


— 


deviſe would have been void; but as John ſurvived the 
teſtator, though he died before the widow his mother, 
yet the remainder in fee veſted immediately upon the death 
of his father in him, ſubject to the eſtate for life of his ſaid 
mother, and for two years after; and ſubject to the ſaid 
condition for payment of the ſaid 20l. which condition 
deſcended to the heir at law. 


I THINK the bequeſt of 20l, to Joſeph, as this Caſe is 
eircumſtanced, took effet; but I conceive it was not 
payable or demandable during the life of Catherine, and 
two years after z nor could Joſeph demand it, as I conceive, 
till he came to the age of twenty-one ; and that after the 
deceale of Catherine, and two years after, though he 
arriyed at twenty-one during the life of Gatherine, 


> AA i 0 N= - =» 


ADMITTING that the 20]. has been regularly de- 
manded and refuſed, yet as there may have ariſen a doubt, 
whether John had a fee, or only an eſtate for life, and whe- 
ther, as he died in his mother's life-time, leaving iſſue a 
daughter his heir, who might not be an infant, whether ſhe 
was entitled to the effate as heir to her father; and though, 
in point of law and in ſtrictneſs, the non-payment might be 
a forfeiture, if ſhe was entitled as heir ; yet, as it is well 
known that a court of equity will relieve againſt a 


$2 RS = RE AE - 


8 


* forfeiture, where the matter lies in compenſation, and 
75 where a recompence may be made, as in this Caſe, by 
1 payment of principal and intereſt ; I think it would not be 
* lafe for a purchaſer or mortgagee to accept of a title from 


Thomas and Joſeph, either jointly or ſeparately, unleſs 
John's daughter and heir at law will join, who may, 
notwithſtanding the judgment in ejectment, try their 
night at law; and, if in ſtrictneſs at law they are barred, 

may be relieved in equity. | | 
AN infant and feme covert are bound by an expreſs 
condition, So if an eſtate be made to another in fee 
upon 


ee· 
aw 


Ir John had died in the life of the teſtator, I think the 
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Anſwer to the 
Third Quzre, 


Anſwer to the 


Fourth Quara, 
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x. Roll. Abr. upon condition, his heir after his death, although he de 
| within age, ſhall be bound by the condition : the fame ru 
and reaſon goes to a feme covert. Upon conditions in lat 
there are ſeyeral caſes where neither infant nor feme coren 
are bound, where the conditions in law do not require 
| . {kill or confidence 3 but none where there are exprek 
me 2 conditions in fact, and not created by the law, 

48 5 Ir for default of payment of the 20l. the eſtate had beer 
limited over to Joſeph, the limitation would have determine 

che eſtate to John, and veſted the remainder in Joſeph; 

but the caſe in queſtion is a bare condition annexed to the 

eſtate of John, which condition deſcends to the heir at lay, 


but gives no Jegal right to Joſeph upon breach of thy * 
a condition, — 
N | for 
7th May, 1755; wh 
„ 1 Ca 
TO We WOT da 
2 ws na 
a I. Las JONES, by his will of that & of 
r M LG Ns J * As jouching and concernin be 
1 h Jan. 1733- deviſes as follows, r - 
- Ateſtator de- hat real and perſonal eſtate he was in any bop boo 
n poſſeſſed of, or entitled unto, he thereby n * an 
_ =o for hereinafter is mentioned (that is to ay), wy 2 mark K 
; -ni | * : | | 
= Lee uit 18 18. lo 8 out of all and every th 
wobl o longs umtohbis wife Martha Jones for Fr ſhow 6 
n ate bis meſſuages or dwelling-houſes, wor n 
kmitarions, cellarz, and n de, Catheins tY 
— thereby gaye and deviſed unto gugn Cheſter 
ern effect, he yyife of = Maddock, of the 17 cy NE N 3 
ies the fame © 5 Adfinith, for and during the term © - Pþ 88 1 0 
13 N if ſhe ſhould fo long live, all and every — r f 
1 
C. M. dies x ments, WI eir and eve W iately after 
ia the ] ſe. time he ſaid city of Cheſter ; and from and N CS 5 
of C.— r. the end and EXpiration of the faid. term 1 ich oll A 
Buor On- ears, or the deceaſe of his faid daughter, 3 0 
1 5 be ha he gave the ſaid premiſes unto his g ous 
fwering the ge, "Thomas Maddie, fon of his Eid daughter, for and dur FP 
ſwering the de- Thomas Maddock, fon of his faid oy fon, Thom 7 
Eription of the the term of ninety-nine years, if his ſaid g 1 ironedatel / 
Fete Maddeck, ſhould fo long live; and from an | f 
of C. can, at his * 


ag; of 24 * in nine 
geath, take un- after che end and expiration of the ſaid term of ni * 
catch 2 5 i 5 0 
| ger ſuch gevide? ,.... / | 


'DEVISE, | | 
years, or the deceaſe of his ſaid grandfon, which ſhould firſt | 1. 
happen, he gave the ſaid premiſes unto the firſt ſon of the We! 
body of the faid. Thomas Maddock, his grandlon, lawfully 
to he begotten, and to the heirs of the body of ſuch firſt 
fon lawfully to be begotten ; and for default of ſuch iſſue, 
to the ſecond, third, fourth, fifth, and all and every other (| 
ſon and fons of the body of his faid grandſon, Thomas = 
Maddock; lawfully to be begotten, and to the heirs of the is 
body and bodies of all and every ſuch ſon and ſons lawfully 0 


"4 
- « * 
. ⁰˙— q́—— - 2 


[1 

i 

* tobe begotten; the eldeſt of the ſaid ſons, and the heirs of * { 
el his body, being always to be preferred before the younger bi | 
b; of "the laid ſons, and the heirs of his and their bodies; and my 
he for default of ſuch iſſue, he gave the faid premiſes unto the jy h 
1 heirs male upon the body of his ſaid daughter Catherine 91 
, þ 


Maddock lawfully to be begotten, and to the heirs males 11 
of his and their body and bodies lawfully iſſuing; and for wal 
default of ſuch iſſue, unto the heirs of the body of his faid 
grandſon, Thomas Maddock, lawfully to be begotten; and Thomas Mad- 
for default of ſuch iſlue, to the heirs of the body of ſuch fon. dock died an | 
which ſhould be begotten on the body of his faid daughter Re had 1 
Catherine; and for default of ſuch ifſue, unto his grand- CY j 
daughter Martha Maddock, for and during the term of her 1: 
natural life; and from and after her deceaſe, to the heirs W 
of the body of his faid grand-daughter Martha lawfully to This Martha 
de begotten; and for default of ſuch iſſue, to the heirs of the grand. 
the body of his faid daughter, lawfully to be begotten; daughter, died 
and for default of ſuch iſſue, unto the ſaid Thomas 3 o_ liſe-time 
Maddock, his ſon-in-law, her huſband, for and during the pda tr 
termof his natural life; and from and after his deceaſe, he infant and: 2 
thereby gave the ſaid premiſes unto his nephew and godſon Catherine the 
William Jones, ſon of his brother Kenrick Jones, and to daughter had a 
the heirs and aſſigns of the ſaid William Jones for ever. Fas prog 
rr wiſe of he fad. Things Cn 8 
Maddock, ſoon after the making the ſaid will, had another and was heir of 
daughter by the faid 'Thomas Maddock, named Catherine, ber body. 
born in the life-time of the ſaid teſtator. 
Nore, The faid Thomas Jones died in the year 1735, 
without revoking or altering his ſaid will, leaving his faid 
daughter, and her ſaid children, the ſaid Thomas Maddock, 
Martha Maddock, and Catherine Maddock, all living. 
And the faid Themas Maddock and Martha Maddock 
afterwards died, in the life-time of their mother, infants, 
and unmarried. The ſaid Catherine the mother is ſince 
dead, and hath left the ſaid Catherine her daughter and only - 
ald, who hath lately attained the age of twenty-one years. 
HEE ; | SEE 
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226. In the Caſe of Goodright and Corniſh, the term was 
' Yeviſed for fifty years to the eldeſt ſon John, if he ſo long 


.DEVISE, 


Skx 1. Raymond, 3. Goodright and Corniſh, 2. Rar. 
mond, 854. Adams againſt Leer, Tenants of Savage 
And fee Caſes in Equity abridged, fo. 214. Beaumont an 
Long contra. 

As the faid Thomas Jones by his ſaid will deviſed the 
premiſes thereinmentioned to his daughter for the term d 
ninety-nine years, if ſhe ſhould fo long live, and as ther 
is no limitation of the freehold to ſupport the contingem 
remainders thereinafter deviſed, and as the faid Thoma 


Maddock and Martha Maddock the grandchildren died i 


the life-time of Catherine their mother; Is the faid Ca. 
therine Maddock, the faid teſtator Jones's grand-daughte 
(upon the authority of any and what caſes), by virtue of the 
limitation to the heirs of the body of his the ſaid teſtatori 
ſaid daughter Catherine lawfully to be begotten, 
otherwiſe, entitled to any and what eſtate or intereſt in the 
faid premiſes deviſed by the ſaid will? and, Can the fad 
Catherine the grand-daughter, by ſuffering a common 

„ or by any other and what means, bar the 
— 2 over limited by the faid will, and veſt the 
abſolute intereſt in the ſaĩd premiſes in herſelf in fee-ſumple } 


or, Who is now intitled to the freehold and inheritance d 


the ſaid premiſes, as it appears to be the teſtatar's intent, 
that the limitations to his ſon-in-law Thomas Maddock, 


and to his godſon William Jones, ſhould not take plact 


but in default of iſſue of his the ſaid teſtator's daughter 
Catherine ? : 
IF the queſtion had been, Whether the deviſe, in this 
caſe, to the firſt ſon of the body of Thomas Maddock 
the grandſon (ſuppoſing ſuch a ſon to be born after th 
death of the teſtator) was good, I ſhould haye been 
opinion, that that queſtion - ought to be decided more by i 
the reſolution of the judges in the Caſe of Gore and Gore, 
reported in 2. P. W. 23. and in Lucas's Caſe, 501, 50%. 
than by the reſolution in Goodright and Corniſh, 1. Salk, 


lived. Then comes a ſubſtantive or new original clauſ 
or proviſo thus: And as to my inheritance after the tem 


© Io deviſe the ſame to the heirs males of the body of uf 


« elde 


DEVISE. 


k eldeft ſon John z and for default of ſuch iſſue to my. 
youngeſt ſon Robert,” In Gore and Gore, the deviſe is 
to truſtees for five hundred years; and after the determi- 
ration of that term, to the firſt ſon of his eldeſt ſon Thomas 

(then a batchelor) to be begotten in tail male ; and to 
very. other fon of Thomas to be begotten in tail male | 

ſucceſſively 3 remainder to Edward the ſecond fon for his 

life, and to his firſt and other ſons in tail. In Goodright my 

and Corniſh, the judges ſeemed not to think the limitation if | 

\ 

| 

. 


- 
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to the heirs male of the body of my eldeſt, ſon good, by | | a 
may of executory deviſe, becauſe it was limited as a xemain- 14 
der, and becauſe it was limited per verba de preſents. pt 
Bur theſe reaſons and this authority were urged in the 11 
Caſe of Gore and Gore; and there, both the judges and the 1 
court of chancery held the limitation under the words, 
« and after the determination of that term to the firſt ſon 
« of my eldeſt ſon Thomas to be begotten, &c.“ good, by 
way of executory deviſe. I therefore think the limitation 
to the firſt ſon of the body of Thomas would have been 
rood. 5 
Bur he died in the life-time of his mother, an · infant, 

and without iſſue; and ſo the will was the ſame, and ought 

to be expounded as if all the limitations to him or his firft 

and other ſons, and the heirs of their bodies, and to his heirs 
male or heirs general, had from that day been ſtruck out. 

And from thenceforth, during the life of the teſtator's 
daughter Catherine, there was a poſſibility of an eſtate 
ariſing by way of executory deviſe to any perſon who, 
on her death; ſhould be her heir male in tail male, and then 
in tail general, with remainder to Martha the grund- 
daughter for life, with remainder to her in tail, with a 
limitation afterwards to ſuch perſons as ſhould anſwer the 
deſcription of being heir of the body of Catherine, the 
daughter lawfully begotten. 
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Now 


DEVISE; 


Now if this limitation afterwards is conſtrued as à $1; 
remainder, though Catherine, the daughter of Catherine 
the daughter, was living at her mother's death, and ws 
ſwered the deſcription, yet as ſhe was not heir of the boy 
of her mother Catherine, the teſtator's daughter, at the 
inſtant Martha died (for nemo gſt heres viventis", a 

Catherine her mother was then living; the ſame, 282 
contingent remainder, could never take effect, but mu 
be void, as it did not take effect during the continuantt 
of the particular geben N eo * * 
determined. 

Bur Martha ding i in the life-time of Catherine ta 
mother, perhaps the aforeſaid limitation to the heirs of the 
body of teſtator's daughter Catherine lawfully to be 
hegotten, may be made good as an executory deviſe 
Something of this was done in the Caſe of Hopkins ar 
Hopkins, on the authority of Pay's Caſe, in Cro. Eli. 
and I' incline it will be conſtrued ſo here. And in 
that caſe; the aforeſaid Catherine, - the teſtator's grand- 
daughter, will have an eſtate tail in the premiſes 
and will be able, by making a good tenant. to the freehold, 
and by being vouched in a common recovery, and by 
declaring the uſe thereof properly, acquire an eſtate in fee 
to herſelf, and to defeat all the ſubſequent remainders. 
But it is a caſe of difficulty. If the limitation to the heirs 
of the body of Catherine, lawfully to be begotten, became 
void on Martha's death, then Thomas Maddock the 
ſon-in-law became entitled for his life, with remainder to 
William Jones, ſon of Kenrick Jones, in fee. 


Lincoln's Inn, 3 by” Ius. BOOTH. 
224 May, 1756. | my HUE | 
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303 
19 — 5 
e 4 B. by her laſt will and teſtament in writing, gave and Cas 4. 
* deviſed in the following words: Item, I give, deviſe, Jan 1749. 


eath, and direct, limit, and appoint, all my 
A f. B. and 7. with all the rents, perquiſites of 
& courts, privileges, &c. (with divers other lands therein 
particularly 3 and alſo my capital meſſuage or 
manſion-houſe at H. aforeſaid, wherein I now dwell, 
my gardens, park, and deer, &c. charged and chargeable 
neyertheleſs - as therein mentioned) unto 7. D. eldeſt 
ſon of C. D. of, &c. for and during his natural life, 
© with power, during his natural life, to make leaſes in 
poſſeſhon of all or any of the ſaid meſſuages, lands, 
 tenements, and premiſes (except as thereinmentioned), 
for any term not exceeding twenty-one years, mag, 
theutmoſt rent that can be gotten for the ſame, with uſu 
6 covenants and proviſces and conditions in ſuch leaſes to 
be contained, expreſſed, and declared; and from and after 
the determination of that eſtate, to the uſe and behoof of 
« J. B. and J. M. and their heirs, during the life of the ſaid 
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A teſtator de- 
viſes his eſtate 
unto 7. O. 

tor life ; re- 
mainder to 
truſtees and 
their heirs 
during the life 
of T. D. to 
preſctve, c.; 
remainder to 
the heirs male 
of the body of 
T. D.; remain» 
der over; and ' 
adds a proviſe, 
that if ſuch 
perſon as ſhould 
be in poſſeſſion 
of his eſtate by 
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« J. D. upon truſt to preſerve the contingent uſes thereof, 
«hereinafter limited, from being defeated and deſtroyed, 
and for that purpoſe to make entries as occaſion ſhall 


virtue of any 
limitations 
therein con- 
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tained, ſhould 
neglect to ob- 
ſerve ſuch teſi - 
dence as is 
therein directed, 
the perſon next 
in remainder 
thould enter 
upon and enjoy 
the ſame, — Mr. 
BuoTn's Or- 
N10N, Whether 
7. D. took an 
eſtate for liſe or 
in tail ? and, 
Whether, if the 
latter, a reco- 


& require z and from and aft:r the deceaſe of the ſaid T. D. 
4 to the heirs male of the body of the ſaid 7. D. begotten 
« or to be begotten ; remainder to the ſecond fon of the ſaid 
4 D. and the heirs male of the body of ſuch ſecond fon 
© to be begotten 3 remainder to the third, fourth, fifth, 
4 ſixth, ſeventh, eighth, ninth, and tenth, and every other 
* of the ſons of the ſaid C. D. ſeverally, reſpectively, and 
© ſucceſſively, one after another, as they ſhall be in ſeniority 
vol age and priority of birth, and the ſeveral and reſpective 
* heirs male of the body and bodies of ſuch ſons lawfully 
* Huing ; remainder to the teſtator's own right heirs for 
* ever.” And then comes the following roviſo : & Provided 
* always, and upon this condition nevertheleſs, and it is 
my earneſt deſire, will, and true intent and meaning, very ſuff:red by 
* that ſuch perſon as ſhall have and be in the poſſeſſion of him would de. 

3 my eſtate, before herein given and deſcribed, by virtue ſtroy the condi- 
Kamp limitation of the fame in this my will contained, ce aeg ts 
* ſhall inhabit and dwell, and keep houſe, with a ſuitable 

* family, in my fail manſion or dwellinz-houſe at H. 

a Horelaid, ſix months at the leaſt yearly and every year; 

And therefore if default ſhall be made therein by any 

, Þerion not being an infant and unmarried, I do nereby 


e revoke, 


by 
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DEVISE: 


* 
& revoke; and make and declare null and void, the limitation 
of the ſaid eſtate in and by this my will, to ſuch perſon 
< only, ſo as the next perſon in remainder or reverlion t 
< whom the fame eſtates are limited, by and accordins i, 
« this my will, ſhall and lawfully may immediately ene 
into and upon the ſaid eſtate, and take and have the 
& poſſeſſion and profits thereof, as eſfectually as if ng 
< former limitation had been in this my will made dt 
« Exprefled ; and ſo from time to time, and as often 2 
© © ſuch default ſhall be made by the perſon in poſleſian, 
* the perſon in remainder or reverſion immediately toenter 
into and upon the ſaid eſtates, and take and have the 
< poſſeſſion and profits thereof as aforeſaid, any thing 
® before in this my will contained in any wiſe notwith- 
4 ſtanding.“ . 

In April 1752 the teſtatrix died, without revoking or 
altering this her will. C. D. (the mother of T. D. the 
firſt tenant for life) died a little before her, leaving three 
ſons, the ſaid T. D. A. D. and H. D. 

NM B. Tus ſaid 7. D. is heir at law, as well as deviſe, 


of the faid teſtatrix, and has two ſons under twenty-one 
of age. : 


Jn Trin. Term, Monk than a-year after the teſtatrix's death 7. D. 


3753s 


— 


Gs 


levied a fine with proclamations, and ſuffered a commay 
recovery of the faid ſeveral manors, lands, and premiſes, 
ſo deviſed to him by the teſtatrix's will, and declared the 
uſes to himſelf and his heirs for ever. | 
SUPPOSING Z. D. did not ſtrictly comply with the fix 
months reſidence in the firſt year after the teflatrix's death, 
in conformity to the directions of her will, Will the fine 
levied by him in 1753, and a non- claim for five years by the 
next in remainder (who was at the time of levying the fine 
of full age, and not under any of the diſabilities in the 
ſtatute mentioned), be an abſolute and perpetual bar to his 
now claiming a forfeiture for non-reſidence, by force of the 
condition, or not ? and, Can T. D. make a clear and good 
title of the premiſes to a purchaſer, under and in virtue of 
ſuch fine and recovery? or, What expedient can bt 
deviſed for ſo doing: | 


Ir is a known ground or principle, that where there i 
an eſtate limited to one for life, and after, in the ſame 
inſtrument, there is a limitation to the heirs of the body, 
or to the heirs male of the body of that perſon, — 
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mel 


DEVISE., 


An be deemed to take an eftate tail, and not to be bare 


lo; nt for life. Where, in a will of this kind, there is an 
In tg terpoſition, after a deviſe to the firſt taker for life, of an 
L tte to truſtees for that perſon's life, to preferve con- 


; vent remainders; and then there follows a limitation 
E 

\ the heirs of the body or heirs male of that perſon 

here, if the legal eſtate paſſes by ſuch will, the rule takes 


e 5 much as if the limitations were contained in an 
an ſettlement; as was adjudged in the Caſe of Coulſon 
the nd Coulſon, determined in the king's bench the Sth of 
ins . 1744+ But where the legal eſtate is outſtanding in 


truſtees for the teſtator, or where he deviſes it to truſtees, 

in truſt to ſettle the land to the uſe of one for life, and 

after the determination of that eſtate to truſtees for the 

life of that perſon, in truſt to preſcrve contingent remainders, 

and afterwards to the heirs of the body of that perſon, 

W there the rule has an exception; becauſe a truſt being 

gxecutory in its nature, and directory of a future ſettle. 

D, ment, out of the uſes whereof thoſe limitations are to 

bring which are to govern the ſueceſſion, and the truſtees 

the who are to make ſuch ſettlement being under the guidance 

andcontroul of the court of chancery, as to the method of 
framing and penning the ſettlement ; and that court 

making it its rule to direct them cloſely to purſue the 
intention of the original truſtor in making the ſettlement ; 

there it would be too great a departure from the intention, 
not to inſert proper limitations, in nature of contingent 
femainders, in that ſettlement, when the truſtor (the 
teſtator) had himſelf directed a limitation to truſtees to 
preſerve contingent remainders, and ſo had manifeſtly 
indicated his intention that contingent remainders ſhould 
de inſerted therein; and that could no otherwiſe be done 
| than by conſtruing the words heirs of the-bedy as words cf 
or deſcription and purchaſe, denoting the perſon that would be 
* the heir of the body, that ĩs, the firſt ſon, This diſtinction 
„ned by lord Hardwieke, in the Caſe of Bagſhaw 
and Spencer, Mich. 22. Geo. 2. 1748. 2 yg 


Yau. I. - I | But 


- whereof the tenant in tail's etate is to ceaſe before there 


———— 


DEvISE. 


Bur here: there being no truſt; and the 
ſeeming to paſs by this will, T. D. has probably bez 
adviſed, and 1 think rightly, that he became tenant z 
tail by the words here, to the heirs male of the boch f | 
aid T. D. begotten or | to be begotten ; and he, being i 
poſſeſſion under this limitation, has, by fing and recover, 
barred the eſtate tail; and under the uſes by him declg i, 
of the ſaid fine and recovery, he has, as much as in him lay 
acquired the fee of the premiſes. 
TrtNn it comes to be conſidered how far he is now » 
be affected by the clauſe that makes void the limitation 
any perſon who fails to reſide in the manſion-houſe fy 
months in the year, and gives over the land to the petſu 
next in the remainder, upon ſuch default of reſidence. 
Tunis J take to be a conditional limitation, in nature of 
condition ſubſequent, whereby the eſtate tail is to he 
defeated, in cafe any default is made by the tenant in til 
in not reſiding ſix months in the year: in the manſion- BY 
No I apprehend it to be a rule, that where a condition 
is annexed to an gate tail, by the non-performance 


is a failure of iſſue ; there, if the tenant in tail ſuffers 1 
recovery (which is a privilege incident to every eſtate tail) 
ſuch recovery is of ſuch: forcible operation, that it not only 


bars the eſtate tail, and deſtroys the remainders, but all- 5 
deſtroys the condition. I think the Caſe of Page and | 
Hayward in Salkeld, and that of Benſon. and Hudſen Wil. 
in 2. Mod. Rep. are full to this purpoſe. Therefore | _ 


think, . D. by this recovery, if properly ſuffered, has 


gained an abſolute and indefeaſible eſtate in fee-ſimple, Will © 


freed canil diſcharged from the condition of reſidence 
inſerted in the will, and that his non-compliance with that e 
condition will be of no prejudice. or dettiment to him; 
but, on the contrary, that he is now quite freed from dhe 
reſtraint thereof, and may make a good title to a purchaſer 
14th September, 1704. n FB, 
rol 1 Wy 1 JOHN 


s DEVI8E. 


den q 


X FORD by his will deviſed his eſtates in the 
& mn — John Sampſon for life; remainder 
85 truſtees to preſerve contingent remainders ; remai nder 
eh the firſt and other ſons of the ſaid John Sampſon in tail 
e; remainder to all and every the u ee and daugh- 
n lay Ws of the ſaid Sampſon in tail ; remainder to truſtees and 

geit heirs: 

Tr _ to permit and ſuffer Anne Wilmont, Mary, 
9 etty, and Margaret Sampſon, the four daughters of his 
er Anne Sampſon, to receive and take the rents, iſſues, 
e fi d profits of the premiſes to their ſeveral uſes, for and 
an ring the term of their reſpective natural lives; and after 

heir ſeveral dec eaſes, | ; ; 

lx truſt for the firſt ſon of every of their reſpective 
ces lawfully to be begotten, and the heirs of his body; 
) be d for default of ſuch iſſue, 
tal, In truſt for the ſecond, third, fourth, and every other 
on and ſons of their reſpective bodies lawfully to be be- 
onen, and the heirs of the body and bodies of all and every 

ſuch ſon and ſons reſpectively iſſuing; and for default of 
tion uch iſſue of any or either of 2 tne ſaid Anne Wilmont, 
Mary, Betty, and Margaret Sampſon, | 
** 1 bor the —— and = of them, and the 
ene WW cics of their reſpective bodies and body lawfully to be be- 
1 eotten; and for default of iſſue of any, or either of them 
| In truſt for the teſtator's own right heirs. N 
Jonx SAMPSON is dead without iſſue. 
Anne WILNoN r and Betty Sampſon are alſo dead 
without iſſue male. 5 
Maxy and Margaret are now in poſſeſſion of the eſtate. 
Maxy is married, and has iſſue one ſon. ' e 


ella es, the ſhares of A. and B. veſted upon their deceaſes without iſſue. 


Urox the death of Mary, What particular part of the 
eſtate will go to her ſon? Wit he be intitled to the moiety 
his mother is now in poſſeſſion of? or, Will he be intitled 


Margaret, if ſhe ſurvives Mary, be intitled to the other 
three-fourths during her life ? What eſtates have Mary and 
Margaret reſpectively in that part of the premiſes which is 
| X 2 to 


only to his mother's original fourth part? and, Will 
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Casr 5. 
A teſtator de- 
viſes his eſtate, 
after certain H. 
mitations, 
which after. 
wards failed, to 
truſtees and 
their heirs, in 
truſt, to permit 
A.B.C.andD, 
to receive the 
rents and profits 
during their re. 
ſpective lives; 
remainder in 
truſt for the 
firſt and other 
ſons of their re- 
ſpective bodies 
ſucc-ſlively 
in tail male; 
and for default 
of ſuch iſſue of 
any or either of 
them, the ſaid 
A. B. C. and D. 
in truſt ſor the 
ſurvivors and 
ſurvivor of 
them, and the 
heirs of their 
reſpective bo- 
dies and body 
lawfully to be 
begotten ; and 
for default of 
iſſue of any or 
either of them, 
in truſt for the 


— 


eſtator's right heirs. A. and B. died without iſſue male. C. is living, and has iffee 
one ſon,” D is living, but has no iſſue.— Mr. BooTa's Oy1x10x in whom, and for what 
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Anſwer. 


to come to them reſpectively by the death of their f 


daughter in tail with croſs remainders in tail; with th 


to herſelf and her ſiſter Mary in tail; with croſs remain- 


DEVISE, 


Anne and B without iſſue male? Have they an * 
tail in any, what part thereof? and, Can they bar 
remainders by common recovery, or how otherwik} ? 


THIS is a truſt eſtate, and the legal intereſt in 
truſtees; fo that a court of equity will be able to put ab 
conſtruction on the words than a court of law woullk 
If the caſe depended upon a legal deviſe, I think, upon 
firſt part of the deviſe, the four daughters, Anne, Betz 
Mary, and Margaret, were, as againſt their own ſons, 
tenants in common for life, with remainders of each d 
their ſhares to their firſt and other ſons ſucceſſively in tal 
with remainder, on failure of ſons, or on failure of ified 
ſuch ſons of each daughter, to the ſurviving daughtens 


reverſion in fee to the teſtator's right heirs. 

Tux conſequence of this opinion, if it is right, is, thi 
Mary is but tenant for life of her own ſhare, and the i 
mediate remainder thereof (being one fourth), is in he 
fon as remainder-man in tail, and he will be intitled toi 
in poſſeſſion on his mother's death; and his mother anl 
he” may now join in ſuffering a recovery thereof, and by 
that recoyery may dock the intail, and bar all the remains 
ders expectant on the ſon's eſtate tail in that one fourth, 
and acquire the fee ſimple thereof. Margaret is tenant for 
life of her own fourth, with remainder in contingency t 
her firſt and other ſons in tail ſucceilively ; with remainder 


ders to them in tail; with reverſion to the teſtator's rigit 


An as to the two fourths that belonged to Anne and bet 
Betty, I think, Mary and Margaret are in effect tenants Wi 
in common thereof in tail, with croſs remainders on the e 
death and failure of iſſue of either of them in tail; with the ba 


remainder thereof to the teftator's right heirs, | 0 


Arn 


0 * 


* DBEVISE: - 


Aup 1 apprehend, that as the cireumftances of this Caſe 
\ now ſtand, Mary and Margaret, without the concur- 
nee of Mary's faid ſon, may, by joining in and duly 
fering a recovery, bar and deſtroy the eſtates tail, and 


long to Anne and Betty, but alſo in the part or ſhare 
it was and is the original part of Margaret (but not the 
ontingent remainder to her firſt and other ſons in tail, if 
de ſhall have any, in that one ſhare) ; but this muſt be 
Line with ſkill, by making a limited tenant to the freehold, 
u making a demiſe to a friend of the faid fourth part, to 


ward againſt a forfeiture, for a term of eighty or ninety 
rl Wears in truſt for Margaret. 
e ais much I, wrote above a year ago, but I had my 
1s «Woubts upon many of theſe matters; and therefore choſe to 


ook into the Caſes in the Books upon Points of Tenancies 
Common and Joint-Tenancies, and upon Croſs Re- 
inders; and I turned over ſo many of them, that I at 
laſt totally confounded myſelf, 

Tnar the ſiſters were, at firſt, as againſt their own 
bns, tenants in common for life of the equitable eſtate, 
ems ſtill to me pretty clear; and when Anne Wilmont 


| led without a ſon or any iſſue, her three ſurviving ſiſters, 
u hetty, Margaret and Mary, became joint-tenants for life 
urth, of that ſhare, with the inheritance in tail among them as 
t for enants in common in tail: but when Betty died, I doubt 


whether there were words to carry over her third of that 


nder fourth to Mary and Margaret by way of crofs remainders 
ain- in tal. If there were not, that third of a fourth is gone to 
ight A che teſtator's right heirs. So when Betty died, her own 


original fourth part went, by reaſon of her dying without 


ſons.or iſſue, to Margaret and Mary as tenants for life, 


common in tail; and they too may ſuffer a recovery, and 


and 
ants WH with different inheritances to each of them as tenants in 
the 
the 


bar the intail of that fourth; but ſhould Margaret die with- 
out a fon or iſſue, one moiety of that fourth might, per- 


X 3 haps, 


\xD 


1 the remainders, not only in the ſaid two parts that did 
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K right heirs.” Theſe laſt words imply, that there muſt k 


to hand over the reverſion of each daughter's ſhare, as fg 


Cart 6, 


A teſtator de- ; 
viſcs his freehold 
eſtate to his 


« dy of his (aid 
e fon lawfully 
tc begotten ; but 
6 in caſe be 

« ſhould die 


1 without hav- 


40 ing iſſue of his 
&« body lawfully 
60 begotten, b 
then the teſtator 

deviſed cver the 
eſtate.— Ihe 
Ori 0 of Mr. 


DEVISE. 


Faps, be thought to fall to the teſtator's right heirs, for wa 
of words ſufficient to create crofs remainders, 

Tux words, © and in default of iſſue of any or either 
them, then to my own right heirs,” may not be thoughth 
ſufficient to create croſs remainders, as the words « and fr 
default of iſſue of all and every of them, then to my om 


a total failure of all the grand- daughters before theſ: rioht 
heirs can be let in; whereas the other words may mea 


reverſion falls by their reſpective failure of iſſue. Here ſeems 
to be the great doubt; but however, Margaret and 
had better ſuffer a recovery, making a limited tenant toth 
precipe in the manner I have mentioned. 


Lincolns- Inn, _ 
13. May, 1766. JA. BOOTH, 


1 


K» 


CAPTAIN BROWN died in 1737, having, by bis wi 
deviſed as follows, viz.» Item, & I give and bequat 

&« to my eldeſt ſon Ulyſſes Brawn all that my freehold ga 
« at WFeftham, &c. to hold the ſame for and during the im 
& his natural life; and from and immediately after bi 
© deceale, then I give, deviſe, and bequeath the ſaid gu 
« to the heirs of the body of my ſaid ſon lawfully begattaj 
Fut in caſe he ſhould die without having iſſue of his 
« [awfully begotten, then I give, deviſe, and bequeath th 
« ſaid eftate to my ſon T. Brown, and to the heirs of li 
& body lawfully begotien; but in caſe my ſaid fon T. Brom 
« ſhould die without iſſue of his body lawfully begottes 
then I give, deviſe, and bequeath the {aid eſtate to u 
« ſon G. Brown, and to the heirs of his body lawfully b. 
« gotten; but in caſe my ſaid fon G. Brown ſhould dt 
<« without iſſue of dis body lawfully begotten, then I git 
« deviſe, and bequeath my. faid eſtate to my daughtt 
« Mary Honour Brown, and to the heirs of her body i 
Bootn, Whether the deviſee took an eſtate for life or in tail? | 
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« fully begotten; but in caſe my faid daughter ſhould de- 

72 life without leaving Aue of her body lawfully 

begotten, then I give and bequeath the faid eſtate to 

& my own right heirs for ever. 

nom eſtate does the preſent mr. Ulyſſes Brown take 

under the deviſe in his father's will? and, Is this a good 
title for a purchaſer or-mortgagee to take? 


I CONCEIVE it hath been an invariable rule for above 
two hundred years in all the courts at Weſtminſter, that 
wherever a legal gate is limited by deed or will to any 
perſon for life, and in the fame deed or will there is af 
terwards a legal limitation to the heirs (in the plural num- 
ber), or the heirs male of that perſon's body, though there 
be a mean eſtate limited to another perſon, that there the 
words heirs, or heirs male of the bodies, ſhall be words of 
limitation and not of purchaſe, and ſhall operate ſo as to give 
H. Wthat perſon either an eſtate tail executed, or, if there is a 

mean eſtate limited to another, at leaſt a veſted eſtate tail. 
I'never knew of any Caſe in my time that contradicted this 
rule; for the caſe of Lowe and Davis, reported by lord 


s wi 


Raymond, vol. 2. 1561, which Caſe I myſelf heard argue 
quea\ and have a note of, does not ſeem to me to be contrary 
'effat 


to it in any reſpect. But have lately heard, to my great 


* ſurprize, that there has been this laſt Hilary Term a Caſe 


er bi 


| fully determined (the name of it was Perrin and Blake, as 1 
att em told), where, after a limitation to one for life, the 
te woe heirs of the body” of that perſon have been 
* held to be words of purchaſe ; nay, and to ſignify the ſame 
Bron f and other ſons ſucceſſively, and the reſpective heirs - 
otra of their bodies. There was indeed a frivolous mean eſtate 
1 for the life of the firſt taker, and the limitation to the heirs of 
ul de his body, and limited to a third perſon ; but the rule I men- 
| gi tioned ever took in thoſe Caſes that had in them that cir- 
ghia cumſtance, as well as thoſe that had it not. If I have had 


a right account of that Caſe, the court ſeemed to be of opi- 
nion, tht if there was. to be a limitation in a wi to one 
X bs 2%, Dd for 
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for life only, and then to the heirs of his body, theſe hou 
be words of purchaſe, and ſignify other fons fucceſſrreh, is; 
So if it were to be inſtead of for bis life only, for bis li 
and no langer, there alſo the words heirs of the body (hou 
be words of purchaſe, &c. Now, though the preſent (6 
is widely different from the Caſe of Perrin and Blake abo 
mentioned (che determination in which Cafe was 

the Opinion, as I have heard, of mr. J. Yates, and] 
may venture to name myſelf, who deſire to be canfder 
a very private perſon, againſt my own Opinion ging 
upon that very Caſe ſo long ago as 1746-7, and alſo agzinf 
the Opinions of ſir Dudley Ryder, mr. Filmer, and the the 
ſolicitor-general, the honourable mr. Murray, all give 
about the fame. time); yet theſe looſe ſayings, that th 
words only or no longer ſhall in caſe of legal limitation int 
will make the words heirs of the body not words of lin 
tation but words of purchaſe, are fo very ſurpriſing al 
glarming, that though I have figned an hundred Oi 
nions that in caſes like the preſent one, the firſt devil 
under the words to the heirs of his body took an lt 
tail, and that a purchaſer or lender on a recovery ly 
him would be fafe, I am now obliged to ſpeak mar 
warily; and to tell ſuch purchaſers and lenders, that they 
is a poſſibility of danger in caſes of this kind, fince a ney 

et of, judges may form ſome, very fine- ſpun diſtinction 
find out many ſpecivus arguments, by means of which, wit 
out the words ouly or no longer, or the like, they md 
maintain that the firſt deviſee in a caſe like this ſhall ta 
only an eſtate for lifc, and that the words and to the bn 
e tbe bach ſhall be the words of purchaſe ; and undoubtai 
they who ſhall argue ſo, will have the intent of the tel 
tor on their ſide. Had it not been for this Caſe 
Perrin and Blake, I Chould, without the leaſt beſtud 
have ſaid, that Ulyſſes Brown, the deviſce, did, in f 
opinion, clearly take an; eſtate tail; but now every Bi 


is afloat, and ſo long as the judgment is in force, | ca 
| | J 


TY 


= 


ere 


LESS: 


DEVISEC A 


32 to ſpeak with any degree of confidenee, that 
purchaſer or lender will, under a recovery to be ſuf- 
2 by Ulyſſes Brown, have 2 good title to the lands 
vere mentioned. However, I am obliged to fay, that I 
have not ſeen the notes of the arguments of the Caſe of 
Perrin and Blake “, having had only a verbal account 
cereof from a gentleman who ſpoke only from his me- 
B mory; but I am promiſed the notes der a conan 
argiiments taken by a careful hand, 


Lincolt's- Jun, 234 Marth 1770. JA. BOOTH. 


— , _ et et 
- . 2 


H. gives die (after the death of his wife, A C 7. 

1 ſuch iſſue as. he ſhould have by her) all his meſ- A A 2 
ſuages, &c. unto his father J. H. for and during the term 233 — 
of his natural Hfe; and after the deceaſe of his Raid wife « of his wiſe,and 
and ſuch iſſue as he {hould have by her, and after the de- © ſuch iſſue as he 
ceaſe of the ſaid F. H. his father, he gave the ſaid meſ-. © ſhould have by 
ſuages, &c. unto is nephew IV. . and his heirs, . = 2 
after he ſhould attain twenty- one BREA the payment 1 fee - « the deceaſe of 
ral pecuniary legacies. « his ſaid wife, 
Tux teſtator left two daughters, ane of nn ben 8 « and ſuch ifſue 


the time he made his will x 


0 2nd after the deecaſe of J. H."* he deviſed the fame unto . $. in ſee. The Or ix 10x of 
Mr. Rooru, Whether the wife took any eſtate by implication ? and, Whether the deviſe 
to V. 5. was too remote to take effect ? 


War eſtates do the teſtator's wife, his two n Quare, 
5 his father, and . & * n N 


A DEVISE to the heir of _ teſtator after tho death Anſwer. .- 
of his wife, giyes the wife an eſtate for life by implication z | 5 
but a deviſe. to a ſtranger, after the death of the wife, gives 

ber nothing; and in that caſe the land ſhall deſcend, Al! 
in this caſe I think the words do not import otherwiſe than Aer 
that the land Mall deſcend; aud therefore here [ think ſhe | 


A. 


The Arguments in this Caſs is K. B. are now pablited.in Col TLrc- 


takes 


Tan Jvninica, No. IV. 
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takes nothing. That where the land deſcends till the d. 
vile takes place, it is (if conſiſtent with the rules of ku) 
an executory deviſe when it takes place ; but that muſt he 
fo as to take effect within tle compaſs of a life or lives 
being, and ſome little time beyond. Here then if the 
words after the deceaſe of Martha my wife, and ſuch iſu 
4 I ſhall have by ber, mean the ſame. as and ſuch childry 


2 { ſhall have by her, the deviſe to J. H. the father, wic 


remainder to V. S. in fee, will be good by way of execu- 
tory deviſe; and in the mean time the land will deſcend 
in coparcenary to the two daughters in fee, but © that fee 
will determine when the executory deviſe takes place, 
But here it is not and fuch children as I ſhall have by ber, 
but the words are, and ſuch 18s UE as I ſhall have by her: 
and as iffue in a will is, for the moſt part, nomen collehi 
vum, 1 doubt whether the executory deviſe is not too te- 


- mote for it cannot be poſitively faid to be the intention 


of the teſtator, that the executory deviſe ſhould take place 


d where was a total failute of iſſue of his body by his 
* aa wife z and then it 1s too remote, as depending, on a genera 
2 failure of iſſue, which the law will not expect. But 28 to 
8 this, I think it is a doubtful point. 
en December 12, 14. Js. BOOTH 
can 8. ALEXANDER WALKER, eſq. being then in Bur 
ich May badoes, makes his will, duly executed, whereby, after 
$743. directing that his debts and funeral expences ſhould be pai, 
An eftate. is de- he deviſes. in the words following :---< I give, deviſe, and 
viſed unto V. © bequeath to my loving and well-beloved daughter and 
W. andthe heirs dc only child, Newton Walker, all my eſtate, real and per- 
of ber body law- u ſonal, here in this iſtand, and elſewhere in the world, whe- 
fully f | 
for ever; but in caſe ſhe ud die without ſuch lawful iffue of her body begotten, who 


ſhould be living at the time of her death, then the teſtator deviſed over che ſaid eſtate. 


The Oris 10 


conditional ? 


ae ' — , te ther 
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4%? 


of Mr. Boorn, Whether V. . took an eftate fail, or a fee-fimple 


E 
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« ther in poſſeſſion, reverſion, or remainder, to be delivered 


« to my laid daughter when ſhe ſhall attain to the age of 
« twenty-one years, or the day of her marriage, which ſhall 
« firſt happen, to be- and remain unto my ſaid daughter 
« Newton Walker, and the heirs of her body lawfully be- 
« gotten, for ever; but in caſe it ſhould ſo happen, that 
« my ſaid daughter Newton Walker ſhould depart this life 
« without ſuch lawful iſſue of her body begotten who 
« ſhould be living at the time of her death,” then the 
teſtator gave and deviſed his ſaid real and perſonal eſtate, 
aftet the death of his daughter without iſſue as aforeſaid, 
to his brother William Walker, in the ſame manner as to 
his daughter; and in caſe he ſhould die without iſſue living 
'at his death, then to Captain Thomas Walker in like 
manner; and in caſe he ſhould die without iflue of his bod 
living at his death, then the teſtator gave and deviſed 
his real and perſonal, eſtate to his couſin George Walker, 
eſq. his heirs and aſſigns, for ever. 2 
Tas teſtator died 1n 1759, leaving Newton his daughter 
and only child and heir at law, who, ſoon after the teſtator's 
death, intermarried with John Walter, eſq. and died in 
1772, without leaving any iſſue living at her death, and, 
— without ever having had any iſſue, having (as it 
is faid) by ſome deed docked the eſtates tail and remainders 
created by the faid will. DE OY SEAS 
WitLLiam W ALKER, the teſtator's brother, died in his 
life-timez and upon. the death of Newton Walker without 
iſſue, the ſaid Thomas Walker was the next in remainder 
to take under the limitations in the ſaid will. | 
WHarT eſtate did Newton Walker take in the deviſed 
premiſes under her father's will? Had ſhe ſuch an eſtate 
therein, as that ſhe could by proper deeds and conveyances 
(ſuppoſing the ſame to have been duly executed and re- 
corded according to the laws of Barbadoes) bar the re- 
mainder ſo limited to the faid Thomas Walker and the 
heirs of his body as aforeſaid ? dg mn al Wee 


BY a deviſe to a deviſee (for example to 7, 8.) and his 


heirs for ever, but if the ſaid J. S. ſhall die without ifſue 


of his body living at the time of his death, then the lands 
to go to J. M. and his heirs, the firſt deviſee, J. S. takes 
a fee · ſimple; but qualified and reftrained, and as it were 


conditional, that if the ſaid J. S. dies without any child 


who 


Quere. 


Anſwer. 
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who ſhall be ving at his death, then that J. N. and hi 
heirs ſhall have the lands. This is called an executory 
deviſe. See Cro. Jac. and Bridgman's Reports, the Caf 
of Pell and Brown. But if there is a deviſe of lands u 
J. S. and the heirs of his body, and then there are ſubſequem 
words in the will that fay, that if the ſaid J. S. ſhall de 
without heirs of his body living at the time of his death, 
or without iflue living at the time of his death, then the 
lands ſhall remain over to J. N. and his heirs, or to J. N 
and the heirs of his body, that thall not abridge, qualify, o 
reſtrain the preceding deviſe, or make the eſtates tail give 
thereby conditional; but inaſmuch as there will remain ; 
further eſtate or intereſt, by way of remainder, to be diſpoſe 
of, to take eſtect on the determination of the eſtate tail, ſuch 
words will be conſtrued as a conditional diſpoſition of fuch 
remainder ; that is, if J. $. dies without iſſue living at the 
time of his death, then J. N. will become EW y in that 
caſe to fuch remainder z but if J. S. leaves iſſue at the 
time of his death, and that iſſue happens ſcveral years after- 
wards te fail, then 7. N. will have no title to ſuch te- 
mainder, but it will be undiſgoſed of by the will, and cov 
ſequently will fall to the heir at law. This difference is 
taken in the Caſe of Spalding and Spalding, in Cro. Car 
and I apprehend the law has been always ruled accordingly, 
The truth is, that where there is a plain and expreſs citat 
tail given by will, there it is incident thercto, that ſuch 
eſtate tail, and ail ſubſequent remainders and limitations 
ſhould be barrable by a ccmmon recovery; whereas it 
the judges did admit any eſtate tail to be abridged, : 
ſtrained, or qualified, or to be made conditional by ay 
particular clauſe or event, ſo as to prevent the full operation 
_ of che recvvery ſuffered by the donee in tail, the tenden 
thereof would be to invalidate common recoveries, and h 
eſtabliſh limitations in the nature of  perpetuities; and n 
 execytory deviſe is, always where by the firſt words ther 


1 gift of the fec pls, which afterwards becomes _ 
| h 


FES Z TAS SaSe 


DEVISE, 


dell by the ſubſequent words ; but where under the firlt | 
words thdre is a gift of an eſtate tail, the ſubſequent words 
operate not as an CXccutory deviſe, but only as a conditional 
limitation, in a particular eyent of the remainder expectant 
on the eſtate tail. See Bridgman, fol, 1. and 2, in the faid 
Caſe of Pell and Brown, Wherefore I am of opinion, that 
under this deyiſe, Newton Walker, the teſtator's daughter, 
who afterwards married mr. Walter, was complete tenant 
in tail; and ſhe coming of age, and doing all ſuch acts, 
matters, and things, as by the laws of Barbadoes were equal 
to the ſuffering common recoveries, ſhe thereby did effec- 
tually defeat and deſtroy ſuch eſtate tail, and all the ſub- 
ſequent remainders and reverſions, and particularly to the 
teſtator s brother-in-law Captain Thomas Walker, 


Lincoln .- Inn, 


8th March, 1774. JA, BOOTH, 


; 


r 


OHN BISHOP being feiſed to him and his heirs of a cg. 
freehold meſſuage, farm, and lands, in Much-Baddow, 3 July, 1723. 

in the county of Eflex, by his will of this date duly atteſted, An eſtate is de- 
(mter alia) deviſes as follows, viz. © I do hereby give, viſed to . and 
* deviſe, and bequeath to my loving friends, William F. and Ws 
* Mayne, of —— and Robert Carſel, of ——, all that my = = 2 
* eſtate at Much-Baddow aforeſaid, to hold to them and « ye of C. for 
* their heirs, in truſt for and to the uſe of my dear and „lte; and after 
* loying ſon Charles Biſhop, for and during the term of ** bis deceafe, to 
his natural life; and after his deceaſc, to the uſe of ſuch . te uſe of 


2 * wife as my ſaid ſon Charles may happen to leave behind - — — 
* s he 
7 any tim ; and after the death of my faid fon Charles and his — ; 


ind wife, then in truſt and to the uſe of the heirs of the © and after the 
body of my ſaid fon Charles latofuliy to be begatten, in tail Mem ny 
. . 2 : 
vile, in truſt and to the uſe of the heirs of the body of C. lawfully to be en, in 
tail male, one after another ſucceflively, as they ſhould be in priority of birth; and ſor 
— of ſuch iſſue, remainder over, After the teſtator's death C. marries, and he and his 
22 N recovery, with double voucher, of the eſtates deviſed . The Or ix 10 
Mt. Boor n, her C. rock an eſtate for life, or in tail? and, Whether, if the Tatt 
vas well harred by the recovery? EY 53 * TY 
SY | & male - 
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+ <to the uſe of the eldeſt child of my aforeſaid daughter 


e in truſt for and to the uſe of my own right heirs for 


Biſhop and his heirs. 


+ xeleaſe, and bargain and ſale inrolled, conveyed by the fd 
Charles Biſhop and Sarah his wife, and his ſaid two truſters 
to the ſaid Fahn Shorey, his heirs and affigns ; and pur- 
. fuant to a covenant in the faid indentures, a fine ſur ©, 
« miſance de droit come ceo, &c, with | proclamations, vs 


ud Snorey and his heirs, as of Michaelmas Term following; 

 * -. * ,, and Shorey and thoſe claiming under him have enjoyed t 
„aid premiſes ever fince. | Afterwards, the ſaid Chails 
Biſhop had iſſue by the ſaid Sarah his wife a ſon named 
lohn, and other children. N 
ils December 1757 the faid Charles Biſhop died. Tif 


fragt t 
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« male, one after another ſucceſſively, as t all be in fi. 
& nority of. 25 and 8 end, — —. 0 
« iſſue to my ſaid ſon Charles, then in truſt for and to the 
«uſe of my grand-daughter mrs. Simpſon, for her life: 
« and after: her death, to the uſe of and in truſt for th, 
tc heirs of her body lawfully to be begotten, in tail male ay 
te aforeſaid ;: and for want of ſuch iſſue of the body of my 
“e {aid grand-daughter mrs. Simpſon, then in truſt for and 


66 8. Simpſon then living, be it ſon or daughter, and the 
< heirs of the body of ſuch eldeſt child of my ſaid daughter 
« Sarah lawfully to be begotten, in tail male as aforeſaid; 
c and for want of ſuch ifſue of the body of my ſaid daughter 
« Sarah Simpſon, then in truſt for and to the uſe of the 
<« eldeſt child for the time being of my ſaid daughter Ann 
“ Baker, be it a ſon or daughter, ſucceſſively one after 
cc another, as he or they ſhall be in ſeniority of age and 
« priority of birth, and to and for the uſe of the heir of the 
« body of ſuch eldeſt child of my ſaid daughter Ann lay. 
« fully to be begotten ; and for want of Rich iſſue, then 


« ever“. 

Is 1729, Charles Biſhop and Sarah his wife ſuffered; 
common recovery, with double voucher, of the ſaid ma. 
ſuage, farm, and lands; and the ſame was by deed declared 
w be to the uſe of himſelf and two other perſons, and the 
heirs and aſſigns of the faid Charles Biſhop, in truſt as to 
the eftate of other perſons, for the benefit of the ſaid Charles 


In 1730, the ſaid Charles Biſhop ſold the premiſes to 
John Shorey, and the ſame were by indentures of leaſe and 


levied by faid Biſhop and wife of the ſaid premiſes to ti 


faid Sarah his wife ſurvived him, and is ſtill living. Ju 
his fon was then of the age of twenty-one years; and ſoot 


DEM SE. 


after he went beyond ſea, on board one of the king's ſhips, 
in his majeſty's ſervice, and returned to England about 
three years ſince, and now ſets up title to the eſtate, in- 
ſiſting that his father was by the above will intitled to it 
aa 9-27 02 | 
4 HETHER, by the words of the will of John Biſhop, Quere. 
his ſon Charles took an eſtate tail in the farm at Baddow, 
or only for his life? If only an eſtate for life paſſed to 
Charles, is not his ſon John barred by the fine levied by 
Charles and his wife, he having made no claim within five 
years after the death of the ſaid Charles? or, Will he have 
five years after his mother's death to claim ? 


IAM of opinion, that Charles, the fon of the teſtator, Auſwer. 
took a legal eſtate tail in poſſeſſion or remainder, and not 
the truſt only of an eſtate tail. It is immaterial to enter 
into any diſcuſſion upon the point, whether the eſtate tail, 
which Charles the ſon ſo took under this deviſe, was an 
eſtate tail executed or not. I am of opinion, that it was not 
an eſtate tail executed; but that it was an eſtate tail actually 
veſted and ſettled in him. The eſtate in the wife for her 
life intervening between his eſtate for life and the ſaĩd eſtate 
ail, made that eſtate tail a ſort of remainder. Vide the 
aſe of Duncomb and Duncomb, 3. Lev. 437. But till 
t was a remainder veſted and ſettled in him; and if he was 
properly vouched in the recovery, and there was a good 
nant to the præcipe who had acquired the freehold before- 
nd in due form of law, I-apprehend the iſſue, which is 
john, will be well barred thereby: but I ſuppoſe the re- 
overy was not a recovery with ſingle voucher, for that 
ould not do in this caſe; but indeed that ſort of recovery 
now quite diſuſed. If you look into Coupledike's Caſe, 
Ca. fo. 67. you will find, that if a man is vouched in a 
mon recovery, which mult be a recovery with double 
bucher, he ſhall be barred of all the eſtates which he has, 
| well thoſe in poſſeſſion as thoſe in remainder. I ſhould | 
re take notice, that it ſeems pretty probable that the 
ator meant, in this caſe, to make his ſon Charles ſtrit 


tenant 


-DEVISE, 


tenant for life, and to give the remainder to his firſt wn 
other ſons ſucceſſively in tail male: but unleſs there ar 
ſome further clauſes in the will than thoſe which are her 
Rated, he has failed to reach to what he aimed at; for i 
ſeems to me, that nothing more can be made of it than! 
deviſe to his ſon Charles for his life; and after his dent 
(firſt interpoſing an eſtate to his wife for her life), theg 
| che heirs of the body of that ſon Charles; they, if male 
w take the ſaccefiion according to the rights of prima. 
geniture; in all which there is not a word to alter the 
conſtruction of ſaid Charles's being to take an eſtate ul 
himſelf, under the limitation, to the heirs of his body las 
fully to be begotten, 
Linceln's-Tmn, 
wth Aug. 1767, JA. BOOTH, 


— 


2 


CHARLES VINE by his will properly atteſted 
Anne is ce made the following ur a J give 10d et mp 
viſed to © 7. C. 4 freehold meaduw called Mranham-Meadow te my 1. 
2 2 — 4 « phew dr. Thomas Chfton and the iſſue of his bady lauſul 
6 jawfully to be te be begotten, I IVI x G at his death; and for tr ant of ſud 
— te- I "4H I give the ſame ta the chancellor, &c. d 

ing at | 77 2, . | 
be death ; and 
6 for want of ſuch ifſue,”* remainder over. - The ſeveral Orzx19%s of Mr. Baxrt, A 
WII sZANAu, and Mr. Boor ny Whether T. C. took an eſtate for. life or in tail 


1. Quzre, War eſtate does C. take by this deviſc ? E the ti 
; n nen im alor 
Mr. Baxze, © 1, AM of opinion, that (notwithſtanding the wwe u 


00 liuing at hrs deceaſe,” which, I ſuppole, create the doit bve bee 
in this caſe) C. takes an eſtate tail by the deviſe to him ao 
the iſſue of his body; and that he may by recovety bar ts 
: intail and remainders over to the chancellor of Oxtoth 
and gain a good title to himſelf in fee-ſumple, 
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+] incline to think; it muſt be conſtrued to be only an 
b.te for life in C. with a coptingent remainder to ſuch 
laren as he ſhould have living at his death, as joint- 
ants, for their Tives only; with a remainder over, upon 
> contingency of his leaving no iſſue living at his death, 
\ the Univerſity, &c. t fo that, as he is only tenant for life, 
d not tenant in tail, I think he cannot bar any of the 
nitations over by a recovery. Poſſibly he may bar them 
Va fine, they being all contingent remainders, and no 
ſtee appointed. I think it may be done, though this is 
ntraty to the intent of the teſtator. 


His Further Opinion was deſired, 5 

WHETHER the words i/ſue of his body living at his death, 
re not the ſame as the heirs of his body, and, as ſuch, 
ords of limitation, or-words of purchaſe, deſcriptive of the 
rlon to take, there being no iſſue of C. in being when the 
ill was made? and, Whether the words living at his death 
d any ways abridge the former words, or make any va« 


don in the caſe, ſuppoſing the words had been heirs 
my the body, as C. could have no heirs of his body but ſuch 
1% WS fault de living at his death, which is expre//i eorum guæ 
ly cite unt, et talrs exprefſio nibil operatur? and if fo; 
becher C. does not moit clearly take an eftate tail in 
eon, and may by a recovery (and not by a fine) bar 


te remainder over to the Univerſity ? 


I HAVE further conſidered this Caſe, and I cannot think, 
at C. takes an eſtate tail by this deviſe, if he had no iſſue 
the time of the deviſe; and then the eſtate muſt veſt in 
Im alone; and as it could not be known when the teſtator 
ed, what children * # e the deviſe, which would 
ave deen good if he had children living at his death, and the 
nate for life being in the deviſee, therefore the iſſue of the 
wiſe could only take, I think, by way of contingent re- 
under, C. having no particular eftate to ſupport it: for 
le eſtate is not immediately given to C. and his iſſue ge- 
Vol. L £1 | nexally, 


z and 


I 
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f THINK, this limitation is very inaccurately penned ; Mr. Wit Bra. 


HAM. 


2. Quere. 


Mr. WII ISA 


HAM, 


3 


Mr. Bax ks. 


Farther Oy1- 
* 10 of Mr. 
WiIilLBBAKAMe 


| from the words heirs of the boch; for. heirs of the 9 
| | 1. 
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nerally, but ſuch iſſue only as fhould be living « H i 
death ; fo this 1s a particular deviſe to children under: par 
ticular qualification, that is, living at his death; and K lim 
might or might not have ſuch; and by this means ty Wi cle: 
remainder over may take place, which I ſuppoſe the teſtay 

Bur the word iſue being confined as above, I thi 
it became a word of limitation, which would others 
have been a word of purchaſe ; and though tae iſſue aud 
body, which muſt be the heirs of his body, muſt be living 
at his death, yet the teſtator ſeems to intend a ſpecial &. 
ſignation of gift to ſuch iſſue as ſhould be then living, u ©! 
take as purchaſers. I think this by no means a dine 
Caſe. 


I HAVE peruſed this Caſe, and mr. Wilbraham's Oi 
nions thereon; and as he ſeems thereby clearly to aint tot 
that the words iſſue of his body are words of limitation, e ſh 
and mean the fame as heirs of his body, I am therefore e 
opinion, that it is an immediate deviſe to C. and the iſ 
of his body, and that the words living at his death do od 
alter or vary the former words, as was adjudged in en 
Caſe of Richards and Lady Abergavenny, in 2 Vern. 31þ 
and other Books; and therefore, that C. may by recoi r 
bar the intail and remainder over to the univerſity dM" ft 
Oxford, whether veſted or contingent. 7 


' I HAVE ſeen and conſidered the authorities on wid ere 
an Opinion contrary to my dubious ſentiments above n 
founded; and I find, that in thoſe Caſes the words bir (WW 
the body Irung-at the teſtator's death, are the words d 
which thoſe Caſes or Opinions are grounded. And thoup 
I admit, if by a deviſe in a will to a man, and to the ill 
of the body, the word iſſue is a word of limitation, as wh 
as heirs of the body, yet I think that iſe materially vans 
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e naturally et er vi trrminorum, words of limitation; 
ſue of the body are words naturally of purchaſe, and not 
Imitation, except in a will, where the teſtator's intent 
dear that iſſue meant deſcendants. Here the teſtator 
jight have a particular view to the children living at his 
-ath ; and though I find difficulties in this conſtruction, 
| cannot retract my former Opinion; but in this I am 
ear, that as this is a point I cannot find has ever been 
hudged, therefore I would not adviſe any one to purchaſe 
der the recovery. 


| ON conſideration had of this Caſe, I am inclined to the Mr. Bor, 
pinion, that Ci takes an eſtate tail in Meanham-Meadow. 
Jad the deviſe been to C and the heirs or heir of his body 
ving at his death, I conceive it would have been an eſtate 
ail, becauſe the teſtator's meaning muſt have been to give 
t to the deviſee and his poſterity, or to ſuch deſcendants as 
te ſhould leave behind him. There is no great difference 
detween a deviſe to a man and the heirs of his body who 
hall be exiſting at his death; in which laſt caſe the words 
t bis death mean nothing more than what is meant by the 
ommon words, to a man and the heirs of his body; for 
ſuch heirs muſt be exiſting at the deviſee's death, to give 
duration to the eſtate tail. Indeed, hers of the body are 
in ſtrict propriety of [law] ſpeech words of limitation, both 
in deeds and wills; whereas the word iſſue is in a will either 
a word of limitation or a word of purchaſe, as it will beſt 
ſerve the intention of the teſtator. Here the deviſe ovet 
1s to a fort of charity or pious uſe, and it cannot be con- 
ceived that the teſtator meant to make C. tenant for life, 
and then over to this charity at all events, even though 
ſome or all of his children ſhould have a numerous iſſue. 
Had the deviſe been to C. for life expreſsly, and then after 
lis deceaſe to the iſſue of his body living at his deceaſe, 
itere the word et iſſue would have been certainly a word 
if purchaſe; which point is in Wild's Caſe, 6 Co. 17. 
| "NN and 


and that conſtruftion would have been fortified by the wy 
living,“ which I own in common cafes makes the wy io rect 
i ue or heirs of tne body, as deſcriptis penſenæ, as in Arche 
Caſe, 1 Co. 66. and Pell and Brown, Cro. Jac. 500, fl. f 
But this Cafe differs widely from thoſe Cafes. The CA 
cited to me by mr. Bernard from 2 Vern: 324, is 2 ver 
ſtrong caſe, that the word living makes not the wy BP . 
heirs of the body, or even the words heir of the bc, n 
ſingular number, words of limitation; and I have been d 
the fame opinion on former occaſions, where counſe| of 
great eminence (Fazakerly and Filmer), who at firſt jul 
been of a different opinion, agreed that was the better opi 
nion, and gave it up.---I think C. ſhould make a leaſc h 
à friend for ninety-nine years, in truſt for himſelf, to (yr 
himſelffrom the forfeiture, and then he may fuffer a recovery 
to his own uſe, making a tenant to the præcipe in th 
common form. 1 Lord Raymond; 203. Luddington a 

Tut word iſſie in a deviſe may be-a word of purchiſ 
as well as of limitation: when of limitation it is colledine 
and ſignifies deſcendants in all generations; when of pu- 


chaſe, it may denote à particular perſon. 3 Cro. 40 R 

Savil. 75 and 132. 2 Leon. 25. 2 Bulſt. 108. — 

Tus word iſu may be deſignatio perſenæ. "Sb 

* a5 8 Tu 

— — braml 
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Caron 11, | ; . by A. by will charges all hs c, fe 

Freehold lands 22a or SUL K. 2 40 in — Si an Us d th 

are deviſed to muity of gol. to his wife, and ſubject thereto he devil es a1 

rrottces for {aid eſtate to two truſtees and their heirs to the uſcs e ab 

—_ 2 . purpoſes following, viz. To ſaid truſtees, their executor With 

Aden, % Kc. for twent s from his death, ſans wagte; and d C 

zcR there :o. Y years | | 

the uſe of T. C. the expiration or other determination of the ſaid term, t6 jaind 
for life, Ja»: the uſe of his grandſon T. C. far life, ſans waſte; remainder WWW" 

— i — to ſaid truſtees their heirs during the ſaid 7. C. S lik, * 

ne theyy heirs during the life of T. C. to preſerve, &c. inder 50 tht heirs r, 
% body of T. C remainder to the heirs of the body of T. C.“ remainder over, Ahe Ort / 

of Mr. Born, Whither T. C. is fenant for life or in tail? ey v 


> U 
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U oreſerve contingent remainders, but to permit aid T. C. 
2 the profits for life; remainder te the heirs male 
the body of the ſaid T. C.; remainder to the heirs of the 
ody of the ſaid L. C.; and for want thereof, after ſub- 
ling faid eſtate to an annuity of 5]. to S. C. for her liſe, 
de ame is deviſed to the faid truſtees, their executors, 
g. for five hundred years, ſans waſte, and ſubject thereto 
M. J. for life; remainder to truſtees to preſerve contin- 
ent remainders; remainder to the heirs male of the ſaid 
J. remainder to G. H. ſon of G. H. and the heirs 
f his body; remainder in fee to ſaid G. H. 0 
Tut faid teſtator thereby allo deviſed another eſtate in 
Lington Langley to the faid truſtees, and their heirs, to 
he uſes after mentioned, viz. to the uſe of his wife 
xr life; then to ſaid truſtees, their executors, &c. for 
wenty-one years, ſans waſte ; then to the uſe of the faid 
, C. for life, with like remainders to truſtees and to faid 
. C's iſſue, as the above eſtate is limited in favour of 
im and them; and for want of ſuch iſſue, to ſaid truſtees, 
Heir executors, &c, for one thouſand years, ſans waſte ; re- 
ainder to the uſe of R. H. ſon of ſaid C. H. ſenior, and 
e heirs male of his body ; remainder to the heirs of his 
dy ; remainder in fee to ſaid R. H. 

HE ſaid teſtator thereby alſo deviſed all other his free- 
ld eſtate at Kington Langley to ſaid truſtees and their 
irs, for the ſame terms and uſes, in favour of faid T. C. 
pd R. H. as the above eſtate is limited, except limiting an 
ate for life therein to his wife, aud raiſing two terms of 
enty-two and nine hundred years, inſtead of the above 
rms of twenty-one and one hundred years. 

Tux faid teſtator thereby deviſed alſo another eſtate at 
rambleſhaw to the faid truſtees and their heirs, to uſes 
Mowing, viz, to the uſe of ſaid truſtees, their executors, 
© for twenty-three years from his death, ſans waſte, 
d then to the uſe of laid T. C. for life; and to the truſ- 
es and the iſſue of the ſaid 7. C. in the ſame manner as 
e aboye eſtates are limited to him; and for want thereof 


out creating any intermediate term) to the uſe of the 

het B's . H. the fon, and the heirs male of nis body; re- 

K kinder to the heirs of his body; remainder in fee ta, 
m. 2 | 


Tar ſeveral terms of twenty, twenty-one, twenty-two, 
d twen -three years, were created for raiſing money to 
by his debts, legacies, and funeral expences, and then 
were to ceaſe; and the ſaid ſeveral terms of five hun- 
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| dred, one thouſand, and nine hundred years were cru] iP” 
for raiſing by fale, mortgage, or profits, five hundred a 
fifty pounds, to be paid to ſeveral perſons, in caſe they iy {iy w: 

till the terms commence. | | 

Pow for faid 7. C, during life, and after for en 
other perſon who ſhould have the immediate frechd46 
the ſaid premiſes, to grant all or any part of the premiks ** 
the freehold whereof thall belong to ſuch perſon, ſubject y 

the ſaid terms for a jointure on any wife, &c. 
Te teſtator died without revoking the ſaid will, If 
| widow'is fince dead. The truſtees, who were appcint 
. executors, renounced ; upon which, adminiſtration wi 
| the will annexed was granted to D. G. during the nj 
nority of the faid T, C. who, being come of age, has tit w 
out adminiſtration with the will annexed, and is in of "yy 

ſeſſion of all the faid eſtates; is married, and has no £ 

26th Jan, 1745. By indenture the ſaid T. = in conſideration of 100 reſer 
| paid him by J. T. gentleman, r to him all the {al 
| eſtates for ninety-nine years, if the faid 7. C, ſhould i 
| long live, in truſt for ſuch uſes, &c, as he and h's hin 
| ſhould by any deed duly executed direct, limit, or appoint 


- 


23d Jan. 1745, BY indenture tripartite of bargain and ſale inrolled, th 
faid . C. grants to R. M. his heirs and aſſigns, all te ould 
above eſtates, to hold to him, his heirs and afhgns, to th 
intent that he might be tepant of the freehold, whereby! 
recovery might be ſuffered before the end of Hilary Tem, 
to be and enure to the faid T. C his heirs and allen f 
ever. | 
—EXEMPLIFICATION of recovery ſuffered at bar. 
The Tas faid T. C. wanting money to pay off ſaid R. Hi 
debts-and legacies, and to anſwer his other W 
2 poſes to take up 1000l. on a mortgage of the above 


—— — ——— — ̃ — _—_ 
: 


if 
| 
P 


— * and othet lands not included in this title, about 10. ji ſtand 
Gurte, The * annum, Which, with the above eſtates, is now of vw 
-- tpi | yearly value of 150l. and upwards, vice 
Quzere, The parties, and particularly who tenant and who vouchee. Cure, I! by WS. 
> C.- re, W het her ſeifin gwen. | 


Quere. ls it adviſeable to advance the (aid 3ooo!. on this fe: 
rity, or what objections are to be made to it? Of wire, 
pleaſe to give your reaſons at large, * 


Auſuer. 8 [ THINK a mortgagee, upon having an afſignmentd 
the ſeveral terms of twenty-one, twenty-two, and twellf 
three years, and of the term of ninety-nine years = 
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idle on 7. C.'s death, granted to J. T. by the deed 
the 16th of January, may be ſafe in taking a ſecurity 
WW, way of mortgage on theſe lands from the ſaid 7. C. 
caſe the recovery mentioned above be ſuffered in due 


rey m, and the Quœries I have made in the margin can be 
5 wered in a ſatisfactory manner; and alſo in caſe T. C. 
} not incumbered himſelf by ſtatutes, . judgments, &c, 
other prior incumbrances. As to the nature of the 
e which T. C. took by the will, it ſeems plain that 
* e teſtator's intent was to reſtrain him from defeating the 


nainders dependant on his eſtate; but his intent ſtands 


nthſtanding the interpoſition of the eſtate to truſtees to 
reſerve contingent remainders, T. C. muſt take an eftate 
bil by the limitation to the heirs male of his body: and 
hough this was not an eſtate tail executed ſo as to make 
C. tenant in tail in poſſeſſion, yet it was a veſted re- 


: inder in tail; and T. C. having the freehold for life, 
the duld well convey that freehold to R. M. the bargainee 
the 


| being by bargain and fale, that paſſed nothing more 
han what might lawfully paſs, which was an eſtate of free · 
bold during the life of . C. and fo that was no forfeiture, 
hat when T. C. came in upon the voucher on the reco- 
ery, that was in privity of his eſtate tail; and the eſtate 
being thus recovered againſt him, and he having a recom- 
pence, all the ſubſequent remainders were barred; and the 
ſtanding opt of an eſtate in truſtees during the life of 7. C. 
s immaterial to a mortgagee, the teſtator having unad- 
viſedly and unſkilfully guarded againſt the deſtruction of 
ontingent remainders, when no contingent remainders 
were by him limited throughout the whole will; fo that 
is precaution to guard that from deſtruction which was 
never to exiſt, was abſurd, frivolous, and vain, and can 
make no alteration in the expoſition of his will. And the 
Caſe is no more than were A. tenant for life, with remain- 
der to B. for life, with remainder to A. again in tail, with 
Nun Y 4 remain 


ates 


x with the rules of law, and is therefore vain; for, not- 
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A teſtator gives 
to T. V. and F. 
P. all his eſtate 
of inheritance 
in truſt, to pay 
certain yearly 
ſums unto the 
teftator s grand - 
children until 
they attained 
twenty-one, 
and then to raiſe 
and pay to them 
certain ſums in 
groſs: and ſub- 
ject thereto he 
gave all his 
4 eſtates to D. 
% and his iſſue 
&« lawfully be · 


% ever,“ re- 

mainderover.— 
Tue Orix1ion 
of mr. BooTn, 
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remainder over, 4. ſuffers a recovery in the e 

orm, making a tenant to the præcipe by bargain and fl 
inrolled, the recovery is well ſuffered, and the eſtate bl 
well deſtroyed; and all reverſions and remainders there 
depending are defeated and deſtroyed in like mance, 


Lincoln's-Tun, March 1745-6. JA. BOOTE 


A. By his will gives to 7. V. and V. P. all his oat 
inheritance in truſt, to pay {out of the rents) to hy 
daughter B. 5s]. yearly, for the uſe of her children, un 
her eldeſt daughter attained twenty-one ; and if ſhe did 
before, to pay 1t to the mother till ſhe would have comed 
e; and at that æra to raiſe and pay to all the child 
his ſaid daughter Gl. between them equally, upon ther 
reſpectively coming of age: and alſo to pay to or for th 
uſe of his grand-daughter G. 61. yearly until ſhe attaind 
twenty-one, and then to pay her 40 l. but if ſhe died bo 
fore age, to divide the yearly 6 l. between the children a 
his faid daughter B. and his ſon D. and to divide the gd 
in the faine manner. After payment of the above legac 
he gave all his eſtate to bis a D. & to hold hal 
his itiue, lawfully begotten, far ever; and in default 
he gave the ſame to his  grand-children. 
D. has poſſeſſed the eſtate ſince his father's death (ten 
ears), he paying the annuity therein mentioned, and i 
March laſt married. He a ſon born within a month 
after, who is now living. 1 x 


Whether D. took an eftate for life, or in tail? and if the latter, Whetbertls 


* truſtees could, the grand-children being under age, join with D. in ſuffering a fr 
very, without a breach of truſt ? p = 


Tux perſons intitled to the money charged by the wi 


Quere. 


are all under age. 12 5 

CAN D luffer a good recovery? Can 7. I. the ſat 
viving truſtee join in a recovery with ſafety ? and, In wiat 
manner muſt the money charged by the will be ſecured? 


THE legal eſtate in fee is here in T. V. the ſurviri 
truſtee : the legatees annual and in groſs haye may 
© Shed e6aw & 6 : ; of A 5 
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charge, and no eſtate either legal or equitable : ſubject 
o theſe charges, the equitable freehold and inheritance is 
ven to D. the teſtator's ſon, to hold to him and his iſſue 
| fully begotten, By theſe words he is made tenant in tail, 
Abe may without the conſent or concurrence of T. V. 
e truſtee make an equitable tenant to the precipe, and ſo 
ffer a recovery (in which he muſt come in voucher), 
is will bar the remainder ; for this is an equitable in- 
Wil, not a legal one; and the rule is, that tenant in tail 
of an equitable eſtate may, by uſing the fame forms and 


Ss £E. 3 


T eremonies, and taking the ſame ſteps as, if he had the legal 
is ſtate tail, he would then be obliged to uſe to bar the 
7 legal intail, bar the equitable eſtate tail, and all the 


emainders thereon, without the aid or concurrence of the 
ira truſtees, or thoſe who have the legal eſtate, If D. purſues 


ais courſe to bar the intail, he will do no prejudice to the 
1 legatees, for whom 7. W. will remain a truſtee: and T. V. 
ſhould not join in the recovery, becauſe he is to keep the 


legal eſtate for the benefit of the legatees, who are intitled 
to his aſſiſtance when they ſhall come to want their prin- 
cipal ; and he may then enter, to oblige D. the ſon to raiſe 
uk and pay the ſame ; or the legatees may file a bill againſt the 
fad 7. W. and D. for a fale of ſo much of the land 
vs ſhall ſuffice to raiſe theſe legacies, But the equitable 
recovery which D. may now ſuffer alone will do no harm 
to the legatees, who will, after that, be in the ſame;plight 
35 they are now in; and they now ſtand prior to D. both 
is to the annual ſums given them and as to the groſs or 
principal ſums too. 


wil Linco's Inn, JA. BOOTH. 
Sept, 1772, 
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Care 23 THE dean and chapter of Durham, by their inen eg 


Areftatrix, of leaſe dated 26th September 1746, did demiſe u | . 
3 . Elizabeth Role, her executors, &c. all thoſe their tythe 
N Ti 


corn, ani grain, and ſheaves of corn and grain, com; 
18 growing, renewing, 2 and being within J 3 
dec. e her townſhips and hamlets of B. B. and G. in the county ꝗ WM. 
will to be, that Northumberland, with all and ſingular profits, commodities, od 
222 ſhovid ways, eaſements, and appurtenances, to them and every * 
rann them belonging, to hold unto faid Elizabeth, ker exec 5 
ber will is | Sing r uo Bell” 
mencioned) de SC. from the 4th of June laſt paſt, for twenty-one year Gd 
aud as counſel àt à Certain yearly, rent therein-mentioned. Elizabeth 
Gould adviſe Roſe is dead ;; but before her death made her will, dated he NF. 
my — Zoth of September 1732, whereby, after deviſing ſeven Tov 
heirs of his be. annulties out of her tithes held by leaſe from the fail TR 
& ; remainder dean and chapter, ſhe did give and deviſe all the ret wi {i 
over ; and ap. reſidue. of her eſtate, g and chattels, as well real 2 
8 . E. perſonal, whatſoever and whereſoever, to her niece 
5 1 Bell, her executors and adminiſtrators ; and thereof ap- * 
"che Orion pointed the faid Mary Bell ſole executrix ; which will the 
of Mr. Born, faid Mary Bell proved in the proper eccleſiaſtical coun, 
Whether . R. and took on her the execution thereof. BENS 
—— MARY BELL is dead; but before her death made he N 
zu the teaſers > laſt will, dated the 19th November 1750, whereby, att 
er, Whether the an annuity deviſed by her to Mary Robſon for life, out o ora. 
exccut'r is the faid leaſehold tithes niche: tha ſaid dean and chapter, "R 
bound 10 limit ſhe declared that it was her mind, that ſuch leaſehold eſtate MW Re 
— 3 ſhould from time to time be renewed and kept on foot, 
wH. K. for for the ſecuring in the firſt place to the martgagee thered 
his life; and His principal and intereſt, and afterwards the faid annuity; 
- akterwards for "and then her further mind was, that the ſaid leaſehold eſtau 
ae, 1(ſubjeRt as aforeſaid) ſhould be ſettled as counſel ſhould 
chilies ? adviſe upon her coutin William Reed, and the male bein 
of bis body lawfully begotten ; and in default of ſuch male 
heirs, then to her couſin John Reed, and his male hein 
for. ever; and then bequeathed ſome ſmall pecumary 
legacies ; and directed that the fame, and all her debts and 
funeral expences, be wholly ſatisfied out of the rents and 
profits of her ſaid leaſehold tithes, previous to ſuch ſettie- 
ment thereof as aforeſaid ; and that the charges of renen- 
ing ſuch leaſ-hold eſtate, for keeping the ſame on foot fot 
the purpoſes aforeſaid, be alſo paid out of the rents and 
profits; and did thereby give and deviſe all the reſidue df 
her real and perſonal eſtate, whatſoever and whereloe't 


unto and to the uſe of William Howard, his heirs, mw 
| 9 
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adminiſtrators, and aſſigns; and appointed him ſole 

os thereof, who proved the ſame in the proper 
ccleſiaſtical court. 9 5 a 
Wiiliam HOWARD js fince dead; but before his death 
made his will, and thereof appointed his ſiſter Dorothy 
; oward ſole executrix. 
WILLIAM REED, upon the death of Mary Bell, entered 
nto poſſeſſion of the ſaid leaſehold tithes, and is now in 
ofleffion thereof. 
WILIA How ARD, who was the executor of Mary 
Bell's will, was the perſon who had the mortgage of the 
aid tithes ; and theſe leaſes are renewed every ſeven years, 
on paying a fine to the ſaid dean and chapter. | 
| IMMEDIATELY after the death of the faid William 
Howard (to wit), in the year 1753, the faid leaſe was 
renewed by William Reed, and the fine paid by him, and 
was taken by his direction and conſent in the name of 
Dorothy Howard, the executrix of William Howard the 
mortgagee, with an intent in the firſt place to ſecure the 
mortgage money, and after that as a truſtee for William 
Reed; but no declaration of truſt, or any thing further, 
has as yet been done, 

WILIIau REED defires to be adviſed in the following 

uæries. . 7 
oy this is a leaſehold eſtate, Will the ſettlement thereof 1. Quzre. 
ordered by Mary Bell to be made in the manner ſhe has 
done, be good and valid? or, Will not the ſaid William 
Reed take an eſtate to him, his heirs, executors, admini- 
ſtrators, and aſhgns ? and, Will not the limitation thereof 
* Reed, and his male heirs for ever, be ipſo fact 
void! | 
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FigsT, There is a good deal of difficulty in this Caſe, Antwer. 
ud there may be variety of Opinions upon it. The lateſt 2+ Very, 646. 
eis veſolution is that of Garth and Baldwyn, heard before lord 
" Hardwicke in 1755. According to the diſtinction in that 
* Caſe, if a man deviſes a leaſchold or perſonalty to J. 5. 
ttle- and the heirs of his body; and for default of ſuch iſſue, 
en. 0 J. N. and the heirs of his body; and for default of ſuch 
e, to a third perſon and his heirs; J. S. will take the 
e Wole eſtate and property in the leaſehold to him, his heirs, 
yer executors, adminiſtrators, and aſſigns; and in that caſe the 
cen. bemainders over to J. M. and the third perſon will be void 
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DEVISE, 
in their creation; becauſe a limitation of a chattel to tal 
effect on a general failure of iſſue of any particular pen 
is ſo remote, that the law will not wait forit ; and it tend to a 1 

ity, becauſe no common recovery can be fuffa Mi.imin 
of it to dock the incall 3 + CUB Oar, ad bes bee ly mY 
ſettled, ef let 
- SxconDLY, 33 deviſe a leaſchold or perſona in Maker 
eruſt for J. S. and the heirs of his body ; and for defult Is 
fuch iſſue, i in truſt for J. N. and the heirs of his body; tim t 
and for default of ſuch iſſue, &c.; in this (though eren boirs 1 
truſt is executory) equity will follow the law, and J. 
hall have the whole truſt of the term; and the remainden WiWaſign 
will be all void in their creation, 
Bur, thirdly, if a man deviſes a leaſehold eſtate to 
truſtees, in truſt for J. S. for life, and no longer; ani ino 
after his deceaſe, in truſt for the heirs of his body; and in M enef 
default of ſuch iflue, in truſt for J. N, for his life, and no 
longer ; and after his deceaſe, in truſt for the heirs of his ni 
body, &c. ; here, upon the principle of Garth and Baldwy, rh 
and many other Caſes, 7, S. and J. N. will be only mino 
uſufructuaries, and the dominion or abſolute property will Nn 
be in ſuch perſon as ſhall happen to be heir of the body of iſto! 
J. S. at his deceaſe, if he has any; but if he has none, Idee 
thenin fuck perten as ſhall bappen to be heir of the body of 
pt» A no {c 
Bur the preſent is a middle Cafe, Here is a ü bs. 
/ expteſdly executory; for the truſtees are ordered exprekiy Our 
to make a ſettlement; and to make one by the advice of Wil ©" 
' counſel, On the other hand, there is no expreſſion made 
uſe of by the teſtator in his will to ſhew. that he meant that 
William Reed ſhould only have a life-eftate, or thathe 
ſhould be but an uſufructuary. This is to be collected 
only from the intent and by inference, which is thus:— 
He orders this leaſehold to be ſettled 5 and that it ſhould 
be made to go to William Reed, and to his heirs male 
and failing ſuch, then that it ſhould be ſo ſettled as to go ta * 
nnn | 1 * 


Sty tix. 


| NW if the ebuntel ſhould adviſe the truſtees to ſettle this 
ate; being leaſehold, in the words of the will, the whole 
 reft in William abfolutely, and go to his executors, 
miniſtrators, and aſſigns ; and ſo the intent of the teſtator 


04 


ng ll be fruſtrated ; therefore there muſt be another method 

* ſettlement, to be conſiſtent with the deſign of the will- 
1 ene 
0 If client was to ſend a letter to his counſel, praying 
„in to ſettle a leaſehold fo as to go to William, and the 
n male of his body, the counſel would order a draught 


to be laid before him, by which the premiſes ſhould be 
afigned to truſtees in truſt, during ſo many years of the 
eim as William ſhould live, to permit him to receive the 
ents; and if he died leaving any ſons, then during the 
minority of the eldeſt to apply the rents for his uſe and 
benefit; and when he attained the age of twenty-one years, 
then. to aſſign the ' premiſes. to him, his executors, and 
aminiſtrators ; but if he died in his minority, then to 
ly the rents for the uſe of the ſecond fon during his 


ay minority; and when he attained his age of twenty - one h 


wil years, then in truſt to aſſign the premiſes to him; and ſo 
d through all the ſons : after which the counſel would direct 
ne; {tie draught to be ſo worded as that the truſt ſhould be, 
7 of ain caſe William ; ſhould die during the term leaving 
no fon or ſons, or if he did leave ſons, in caſe all ſuch ſons 
uſt Would die under age, then the truſtees ſhould permit John, 
ky ing fo many years of the term as he ſhould live, 
of WI 2 receive the rents, and then to apply the profits for his. 
eldeſt ſon's benefit during his minority, and to aſſign to him 
1 twenty-one, or elſe to be truſtees for his other ſons in 
the ſame manner as for the ſons of William. | | 
Tas being the known method of ſettling leaſeholds, 
ind the truſtee here being directed to take the advice of 
counſel in this ſettlement, I think the conſtruction muſt be, 


nunner as will beſt anſwer the intent of the party, and 
give 


that the ſettlement muſt be moulded and faſhioned in ſuch 
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give effect to the iihole of whathe has direQted to be dorey 
which will be beſt done by giving William a life-interes 


and limiting 3 it over to his ſons 3 and ling fc Ja [7 

as I haye mentioned. | ir 

4. Quere. Ir the fettlement ordered to be made be void, they — 

We Can the faid William Reed ſell and diſpoſe of theſe be 4 
or charge them with Been won. * 

den by his will ? and in caſe of fch g anvor thy Hy 

be conveyed by a common aſſignment by | him and my ** 

. Dorothy Howard ? or, Whom elſe will be needful al bod 
| _—— * make a good title to 2 purchafr d we 
Anſwer, _ EC a Gin if 1 
mts. Dorothy Howard will be able to make a good tite ir 

to a purchaſer or mortgagee. * Ned 50 

4 Quare. Ix caſe the fad William Reed ſhould not dick H 


the tithes, then, What fort of a deed or declaration d 
. truſt can the ſaid Dorothy Howard ſafely give the fl 
William Reed? Can the declare it to be for the * 7 


| him, his executors, &c. ſubject to the mortgage 
_ annuities chargeable thereupon, or to him in tail mit 


with remainder to John Reed in tail male, purſuantt 
Bell's will ? or, * 5 it be to William Reed it 
ſtrict ſettlement ? 


Aofwer, 1 THINK mrs. Howard, Who in this cafe is to A” 

IM conſidered as the truſtee, may ſettle theſe leaſehold pre 
miſes, - ſubjet to her own mortgage, ſo as that the 
truſtees may renew and pay the charges as occaſion ſhal 
ariſe; then out of the remaining rents and profits to pn ® 
the annuity ; and ſubje& thereto, in truſt to permit WI 
ham to receive the ſurplus of the rents for his life, wil 
ſuch further limitations over as I have mentioned by mi 
of tri ſettlement. And I can adviſe no purchaſer « 
mortgagee, who has notice of the will, to meddle thats 
with. 


Lincoln's Inn, 


JA poonl 
196 December 1758. 
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JTEM, I give, deviſe; and bequeath; unto my fort 
« N, Hare all my meſſuages, lands, and tenements, 
lying at $. in the ſaid county, for and duting the full 
ume and term of ninety-nine years, if he ſhall fo long 
happen to live, the (aid term to commence from the day 
of my death, he not doing nor ſuffering any waſte to be 
done or committed therein; and from and after the deter - 
mination of that eſtate I give and bequeath the ſaid 
meſſuages, lands, and tenements, unto the fue of the 
body of my ſaid — lawfully begotten or to be begotten ſor 
wer j and in default of ſuch 1ſſue, then I give, deviſe, 
and bequeath, the faid meſſuages, lands, and tenements, 
lying at §. aforeſaid, unto my brother Richard Hare, 
and his heirs for ever, he paying thereout unto my 
kinſmen John Bunter and Nicholas Bunter the fum of 
gol. a-piece of lawful money of Great Britain.“ 
Tus teſtator died ſeiſed. Nicholas Hare the teftator's 
on is fince dead. He had iſſue two children, a ſon and a 
laughter, who are now both living: the fon, who was the 
deft, was born before the above will was made, and is 
nmarried ; the daughter is married, and has children, 
WHar eſtate paſſed by the deviſe to the.ifſue of Nicholas 
are, the teſtator's ſon.? and, In whom did ſuch eſtate 
eſt? Did it veſt in the teſtator's grandſon ſolely? and, 
Will che word iſſue under this deviſe be conſtrued as heirs, 
d pals the whole eſtate to the grandſon ? or, Did the 
eſtate veſt in the teſtator's grandſon and grand-daughter, 
either as joint-tenants or tenants in common? and, Will 
the word iſue be conſtrued in this place as nomen collectivum, 
including both? 


THls is a Caſe full of very great difficulties. The 
man queſtion is, Whether the word iſſue in this caſe 
ſhall be taken as children, or as the words heirs of the body ? 
duppoling the word iſſue is to be taken to be ſynonymous 
with the word children, then I think, both the ſon and 
daughter of Nicholas Hare, the firſt deviſee named in the 
will, will be entitled as joint-tenants in fee under ih: wards 


* my ſaid ſon lawfully begotten or to be begatten for euer; 
which words will, I conceive, carry the fee, But ſuppoſing 
' che 


23 


Casx 14, 
Certain heredi. 


taments are ded 
viſed unto N. 
H. for ninety. 
nine years, if hg 
ſhould fo Jong 
live : and afref 
the determina- 
tion of that 
eſtate, to the 
iſſue of the bo- 
dy of the ſaid 
N. H. lawfully 
begotten or to 
be begotten fag 
ever; remainder 
over. — I he 

Or iN tox of 
Mr. Boornu, 
What eſtate 

N. H. and his 


iſſue reſpectively 
took by this 


- deviſe ? 


I. Quzre- 


Anſwer. 
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as an executory deviſe ? If it is to be taken as a remainder, 


Caſe of Scatterwood and Edges, in the book called Caſs 
K. B. tempore Will. III. fo. 278, 279, &c.; and fince the 


perſinæ as to the taker, and limit the quantity of th 


DEVItSE. 


the word ue is to be conſidered in the ſame ſenſe 2; th 
words heirs of the body, tien ſeveral other inferior queſtions 
will ariſe; as, Whether the fame fhall be taken a the 
deviſe of a remainder? or, Whether it ſhall be contud fi?" 


then the deviſe may be conſidered as void in its creation; 
for theſe words heirs of the body would, upon the nut Has 
nemo eft hearts viventis, be a contingent remainder; au 
then there being no particular eſtate of freehold, but ai 


u bare eſtate for years, to ſupport this remainder, it would be he fl 


void in its creation, upon the reaſons mentioned in the Cas hould 
of Goodright and Corniſh, 1. Salk. 226. But if it ſhoull - ba 
be conſtrued as an executory deviſe (and that I muſt inclins WW 
to), it would be good, upon the principles laid down in the de tc 


Caſe of Gore and Gore, the authority of the Caſe d bd by 
Goodright and Corniſh is ſomewhat enervated. ide ture 
2. P. W. fo. 28, 29, &c. and the judges certificate of the 
26th January 1733; fo. 65. And it is obſervable that ths Wiſp ** 
Caſe is in verbis de future, the deviſe being © from and 
& after the determination of that eſtate, unto the iſſue of the iſ, o 
« body of my faid ſon begotten or to be begotten.” And 
ſuppoſing the word iſſue can in this caſe be conſtrued as the 
heirs of the body, then it may be both a word of purchaſe and 
a word of limitation too; that is, it may be a de/ignatin WiWeſtr, 


eſtate too, as in the Caſe of Tipping and Coſins, 4. Mo 
480. and Carth. 2ya. See the Caſe of Loddington and Wk rec; 
Kime, 1. Lord Raym. fo. 206. that the word iſſue may be 
taken both collectively and ſimply in the fame breath! 
nevertheleſs, this is to put a greater ſtreteh upon the 
word-. iſſue than ever I have known; and nothing wil 
juſtify it but the conftantendeavour of all courts to ſerve the 
intention of the teſtator; ſo that, upon the whole, this 1 
2 very doubtful Caſe-. nee 144 


Tut V 


on of the ninety-nine 


DEVIsE: 


Tu teſtator's grandſon hath been in poſſeffion and 
rception of the rents and profits ever fince the determi- 
or Mig the _ of = teſ- 
for, The on hath fince levied à fine ſur 
— de droit come ceo, Qc. and declared the uſes 4 it 
q humſelf and his heirs for ever. He hath alſo contracted 
the fale of the fee · ſimple and inheritance of the above 
is to WW. E for 95ol. 5 
Has the teſtator's grandſon, by virtue of the above 
viſe, fine, and deed of uſes in himſelf alone, good right 
o ſell and convey the fee-ſimple and inheritance of the 
dove lands? or, Should not the teſtator's grandſon 
wwe ſuffered and been vouched in a recovery? or, 
hould not the teſtator's dſon and grand-daughter 
{ her buſband have joined in a fine, and with warrant 
Id voucher of grandion and grand- daughter? or, What 
her meaſures are adviſcable to be taken, to make a ſecure 
bile to the purchaſer, and bar the remainder over to the 
ſtator's brother Richard Hare and his heirs for ever? 
ſuch remainder over to be well barred, and the pecu- 
jaty charges depending thereon to be effectually defeated, 
bd by any and by what means? or, Is this deviſe in the 
ture of an executory deviſe,- and not of a remainder ? 
wy Will it be fafe for the purchaſer to part with his 
woney ? «Feet 


[T ſeems to me, that either the grandſon has an eſtate 
ail, or elſe the grandſon and grand-daughter have the fee 
joint-tenants, In either of theſe caſes, a fine and recovery 
the grandſon and grand-daughter, with voucher of them 
oth, would, as I conceive, create an eſtate in fee, and 
ſtroy all poſlibility of title in the teſtator's brother 
Richard Hare. And I do not ſee but that a purchaſer 


337 


2. Quare, 


Anſwer, 


uld be fafe in taking a conveyance under the uſes of ſuch 


recovery 3 but the fine already levied ſeems inſufficient. 


Linealn's' Inn, JAS, BOOTEL 
b December, I 7 52. 
Vor. I. 2 . G. 
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_ Device. 


Car 15. Lag | an, | 5 
Ontheconttrue. . being ſeiſed in fee of divers eſtates in F. derig 
tion of the word the ſame (after the determination of the eſtates fy 
er, with Mr, life limited by the ſaid will, as to part of the premiſes, tot 
Youxt's Ori- faid teſtator's wife and ſiſter reſpectively, and after the i; 

3 termination of the eſtate tail thereby limited to R. C. U 
brother) to the firſt and other ſons of T. G. ſucceſiy) 


in tail mail; remainder to G. E. for life; and if he t — 

any heir male, then to the ſaid heir male and his bein f. ur 

ever (the ſaid G. F. and his heirs taking the name d 

remainder to 1 the ſon of J. E. and to his heirs for a. _ 

. {if he ſhould leave lawful heirs male of his body); », 5 
{ mainder to. MH. E. ſecond ſon of the ſaid J. E. by his al J 
| wife M. and his heirs for ever. 6. 
_ SINCE the making his will, the teſtator's ſiſter bei eh 

dead, and the faid 7. having a fon born and baptiſed by D. 

name of . he, by a codicil, gave or e bs that 

real eſtate (after ſuch limitations and proviſoes as well the 

mentioned in the ſaid will) to the ſaid I. and his hen ther 

male for ever; and for want of ſuch heirs, then accad to t 

ing to the courſe deviſed and declared in the faid will; NM can 

if the ſaid V. ſhould die without iſſue male, or vi cor 

brother or half-brother deſcended from the ſaid T. C. 1 

father, and if the ſaid J. E. and M. E. ſhould happen tou i; 

without any iſſue male, then the teſtator deviſed the mr. 

— miſes to S. G. ſiſter to the ſaid V. the deviſee, au N befo 

| heirs for ever. SQ thei 

| Tux faid teſtator died in 1726, and JF. the dei to 

: upon his marriage with J. his wife, together with x M hap 
a the teſtator's brother deviſee in tail, ſuffered a rec effe 
very of the premiſes, the uſes whereof were, by the m k 

riage ſettlement, declared to be, as to part of the Dremie teſt 

to the uſe of the ſaid R. for life, and alſo (as to the r hay 

© of the ſaid premiſes) to the uſe of the faid laft-nan tim 

ud 7. for their reſpective lives; remainder to WS oth 

iſſue of that marriage in tail; remainder to the fad VN cies 

in fee. | _ LL 

Tux faid laſt V. died in 1748, leaving the * WT 

wife, and one ſon named . about W an ord 

no other child, having made his will, and thereby dH tef 

the remainder of his eſtate not otherwiſe diſpoſed of uu this 

the death of his wife, being the jointure eſtate, i = 

his fon . ſhould die before he arrived at the 8 E. 

eighteen, or ſhould leave no lawful iſſue to W f in 


3 * 
* 


DEVISE. a 339 


E. for his life; and after his death, then according to 
de directions of old . G.'s will. 5 
afterwards intermarried with D. and the faid D. 
2. are now in poſſeſſion of ſuch part of the eſtate as 
was ſettled upon her in jointure by the ſaid marriage ſet- 
1. infant ſon of the ſaid laſt named teſtator V. G. 
fied without iſſue, being at the time of his death nineteen 


Fa ld. 

al; Tur ſaid J. E. the deviſee in the ſaid will, died four 
an ſince, ſeaving the preſent J. E. his eldeſt fon and 
Ih heir. - | 


I. F. who claims to be heir at law of the ſaid laſt V. 
6. (who died at nineteen) and alſo of the faid . G. the 


en father, and /. G. who died in 1726, filed his bill „ 
b. and 7. to which J. E. is made defendant, inſiſting 
| by that J. E. is not intitled in tail male or otherwiſe under 
wer BS the 90 V. G.'s will, who died in 1742, to the premiſes 
ben thereby deviſed; but that on the death of the ſon, who lived 
ob to the age of eighteen as aforeſaid, he, the plaintiff, be- 
case intitled thereto as heir at law, the fame having be- 
thou come abſolutely veſted in the ſaid laſt V. G. on his at- 
7. WINS taining to the ſaid age of eighteen, though he afterwards 
wü died. without ue. Though the words of the deviſe to 
7 mr. E. are in the disjunctive, (vix. ) if his fon ſhould die 


before eighteen, or ſhould leave no iſſue, which words in 
their literal ſenſe import a limitation over of the eſtate 
to mr. E. in caſe either of thoſe two contingencies ſhould 


en; het, in this caſe, ſuch limitations did not, take 
red effect for theſe reaſons. ; + 
: ma For, they fay,- it never could be the intention of the 


teſtator to diſinherit any children which his ſon might 
have before _— in Caſe his ſon died before — 
time leaving iflue. For in all the deviſes over of the 
other parts of the eſtate, the words as to the contingen- 
cies annexed to them are in the conjunctive; and becauſe 
bviere have been many caſes where the particle or has been 
| OS conſtrued to mean the fame as the conjunctive and, in 
er to come at the clear and apparent intention of the 
teltator, and as it would be in favour of an heir at law, 
1 this deviſe would receive the fame conſtruction. 

in & Bur it is to be obſerved in this Caſe, that the deviſe to 
E. differs from all the deviſes over of the other parts of 
the teſtator's eſtate; for the contingency of the ſon's dy- 
ng without iſſue is here limited to hir age of eighteen years, 


2 2 whereas 


Anſwer, 


deviſe; and that it was the teſtator's intention tne eſtate 


| doubtful whether he is. ſo intitled) it would not be al- 
_ viſeable- for him, being involuntarily. made à defendant, 


HEVIiSB. 


whereas in all the others it is limited ts twenty gears; and 
conſidering how much more improbable it was that his 
ſon ſhould die before his age of eighteen and leave iſe 
than his dying and leaving iſſue before the age of twenty 
it is preſumed that it is no unreaſonable conſtruction i, 
ſuppoſe that the teſtator ſaw that improbability, and there. 
fore uſed the drygundive inſtead of the conjunctive in thi 


ſhould go to mr. E. in caſe his ſon ſhould leave no iſſue 
and die without diſpoſing of his eſtate, which probably 
he might imagine would have been in his power to do 
when he arrived to an age of diſcretion (viz.), eighteen ot 


twen 


Tus plaintiff's bill is for diſcovery of the right and tile WII 
of the ſeveral defendants to eſtabliſh the plaintiff's claim al 
as heir, and to 32 the teſtimony of witneſſes; and N *. 
that the court would direct an iflue to be tried at law to 1 mil 
aſcertain. his right; and that the defendant D. and his wiſe MW: 

be reſtrained from committing waſte, and may be & ſuch 
compelled to make ſatisfaction for ſuch waſte as they have 
committed upon {'L of the eſtate, wherein it ſhall 


had no right to commit waſte. 
WHETHER the defendant E. is not intitled to the 
eſtate in tail male expectant on the death of mrs, D. by 
virtue of the ſaid V. G.'s will who died in 1742 ? and, 
Whether under the circumſtances of this Caſe (even if it is 


to put in ſuch an Anſwer as would bring the merits of his 
Caſe in queſtion? and, Would the court in that caſe al- his wi 
low him-coſts? A 8 


V. (the grandſon of 7. G.) having attained bis ate 
eighteen before his death, the event has not happened on may 
which mr, E. could. be intitled to the. eftate in tail mak 
under the limitations in_the will of 1742, reviving the 
former will: of 1715. The authorities are very ſtrong 
which conſtrue the particle or in deviſes like the preſent 
into the conjunctive and; as if the teftator had ſaid, ul 
die before eighteen without leaving iſſue: and, notwithſiand- 
ing the difference ſuggeſted, that muſt be the conſtruction * 
here; the, difference being too ſlight to found ay” 


DRV18E, 


The defendant E. may inſiſt upon this point by bis Anſwer, 


trifung. 


1768, | E. YORKE, 


' 


laft will and teſtament, bearing date the 13th of 
July, 1923, gives and deviſes a meſſuage, or tenement, &c, 
in the following words, viz. All my freehold water- 
u mill, lying and being in Lawſton aforeſaid, called Bur- 
& row-Mill, from and after the deceaſe of my ſaid wife and 


« or children dying under the age of twenty-one years 
u and without iſſue as aforeſaid, I give and deviſe unto 
« Richard Brignall, ſon of William Brignall, late of 
* Whittlesford aforeſaid, deceaſed, and to his heirs and aſ- 
& ſigns for ever, And 1 will, that the ſaid Richard Brignall 
a ſhall pay thereout unto his ſiſter Jane the ſum of 501, 
« of lawful money of Great Britain, to be paid within one 
& year next after the ſaid Richard Brignall ſhall happen ta 
come into on of the faid mill.” 

William WEsTLY ſoon after departed this life, Lucy 
his wife ſurvived him; and if there was any after-borg 
child, that ſoon alſo died; and Lucy likewiſe died ſeveral 
ears ſince. | 
RICHARD BRIGNALL, on the death of Lucy, entered 
da a meſſuage or tenement adjoining and belonging to the 
mill, and on the mill, and about ten acres of meadow pr 

ature ground adjoining alſe and belonging to the mill, ; 
Quzre, WHETHER the deviſe abovementioned will 
y che meſſuage and ten acres, which were always uſed 
ith, and deemed to belong to the. mill | 
Note, Without the houſe and ten acres the mill is not 
worth the 50 1, payable to Jane; the whole mill, meſſuage, 
pad ten acres being ſubje to a rent-charge of 101, per 
m. to the ar Whittlesford for ever. 
V. B. Tunnkx is a further clauſe in the will, viz. 4 My 
vill is, hat if I ſhould happen to die within the ſaid 
Wim of Little St, * and mr. Waſhington _ 
3 


2 
* 


rr , wo a cw” 


put he will ſubject himſelf to cofts, which will be but 


& ſuch child or children as ſhe is now big with, ſuch child the 


Casz 16. 


WILLIAM WESTLY, late of Cambridge, by his A teſtator ſeiſed 


in fee of a mill, 
meſTuage, and 
ten acres of land 
all lying con- 
tiguous, and 
diſtinguiſhed by 
general 
name of Bur- 
row- Mill, de- 


viſes all his free- 


hold water-mill 
lying, &c, called 
Burrow- Mill. 
Mr. Jounzo0n's 
Or rx10n, 
Whether the 
words of the de- 
viſe are ſuffici- 
ently compre- 
henfive to in- 
clude the houſe 
and land ? alſo 
upon the com- 
petency of a 
Witneſs to whom 
a ſum was be- 
queathed upon 


1 
a . 
£ 
; | 
4 
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* be then miniſter thereof, I give the ſaid mr. Waſkingtn 
three guineas to preach my funeral ſermon.” 


and, Whether, under theſe circumſtances, Richard Brignal 


| reaſonably to be collected and inferred from the words ofthe 


that contingency was not remote, and limited to commence 
' after a dying without iſſue generally, but after the deat 


DEVISE. 


WirTIAu WEsSTLY died in Little St. Mary's, ny 
mr. Waſhington was miniſter of Little St. Mary's at the 
death of William Weſtly; and we ſuppoſe received the 
three guineas for the funeral ſermon. 

N. B. Tris mr. Waſhington is one of the three ſub. 
ſcribing witneſſes to the will of William Weſtly, and m. 
Waſhington has been dead many years. 

WHETHER mr. Waſhington by this legacy was no 
diſqualified from being a competent witneſs to this wil! 
If fo, then there remains only two witneſſes to the wil: 


can make a title to the meſſuage, mill, and ten acres, he 
not being heir at law to the teſtator ? 


IF the meſſuage or tenement adjoining to the mill and 
on the mill, and ten acres of meadow or paſture adjoin- 
ing alſo and belonging to the mill, were always ufed wi 
and deemed to belong to the mill, I ſhould think thy 
will all paſs by the name of the freehold water-mill calle 
Burrow-Mill unto Richard, eſpecially as the gol. payable h 
the deviſee to Jane is above the value of the mill taken ab- 
ſtractedly by itſelf; becauſe in a will the intent of theteſtata, 


will, is to be followed. And I think the deviſe to Richards 
a good executory deviſe, though it be limited to commence 
upon the widow's dying, and alſo an infant en venir 
Ja mere 's dying under twenty-one and without iſſue, a 


of his wife and the iſſue en ventre ſa mere dying unde 
twenty-one without iſſue, which would happen after a lk 
and twenty-one years at fartheſt, and would not tend tos 
As to the legacy of three guineas to mr, Waſhingtoh 
who is one of the ſubſcribing witneſſes, the ſame is ad 
an abſolute deviſe, but depends upon two contingencis 
one, if the teſtator ſhould die in Little * 
f 


DEVISE. 

other; if mr. Waſhington ſhould be then miniſter ; ſo that 
chere was ſeen to be no incompetency at the time of the 
will, and that time is only to be conſidered, But as you 
-blerved the arguments in Anſtis and Dowſing, you will 
beſt judge : but I think this clearly differs from that Caſe; 
vr here he was competent at the time of the will, and it 
was uncertain whether he ſhould be intitled to the legacy 
at any time, which depended upon two contingencies. | 


. 


R LAM * 


RICHARD 'SERLE, eſq. by his will of this date 
duly executed, did give and bequeath as follows, viz. 


(I give and bequeath unto my nephew Richard Jocelyn 
u Goodenough, for his life, one annuity or yearly rent 
I of x00l. per annum, to be iffuing and 1 out of my 
y & freehold n being in the ſeveral pariſhes 
«of Northwood and Shalfleet in the Iſle of Wight, in the 


& county of Southampton; the ſame to be paid by two half- 
« E payments, clear of all deductions whatſoever; 
« the firſt of the ſaid payments to begin at which of the 
4 Feaſt-days of St. Michael the Archangel and the An- 
© nunciation of the Bleſſed Virgin Mary ſhall happen 
next after my deceaſe, with a power of entry and diſtreſs 


nce «in caſe of non-payment.” And after giving a pecuni- 
in ary legacy and ſome ſpecific goods to his faid nephew, 
teſtator gives and bequeaths as follows: * Alfo I give and 
ö © bequeath unto my nephew and godſon William Good- 
ace  ** enough, and to his heirs and affigns for ever, all and 
cath WA © fingular my freehold eftates and manor or lordſhip of 
nag 


Woolverton, and proxies or tythes and rents lying and 
* being in the ſeveral pariſhes of Northwood, Stalker, 


| * annuity or ly rent of 1001. herein-before ch 
Fr CB, 


* ſigns for ever, all my freehold manor, rents, 


* Shorwell, Atherfield, or elſewhere, in the Iſle of Wight 
101 © zforefaid, ſubject nevertheleſs to the payment of the ſaid 


wen to my faid nephew R. J. Good- 
 cnough for his life 15 And alſo I give and deviſe to 
my faid nephew W. Goodenough, his heirs and aſ- 


* lands, tenements, —— whatſoever, * or 
0 "PA 


C48 17. 
gth July, 1767. 
A te ſtator hav- 
ing deviſed over 
an eſtate upon 
the event of the 


firſt deviſee's dy- 


ing unmarried, 
and without 
veral Oy1n10ng 
of Mr. Vos xx, 
Mr, BLAcx- 
STOXz, Mr. 
Dunx1nNG, Mr. 
BooTn, and 
another modern 
Counſel, Whe- 
ther the word 

© and" may be 
interpreted diſ. 
junctively, in 
compliance with 
a ſubſequent ex- 
poſition of the 
teſtator favour. 
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of Southampton, and at Harte in the county of Berl; 


DEVISE, | 


« hy in the pariſh of Great Somerford in the 
of Wits, an! in the city of Wincheſter 21 


« aforeſaid, ſubject nevertheleſs to vor nity * 
© herein after mentioned 8 IH 
* ſaid heals eftates given and 100 * Fog i 
« my will; (that is to 85 that in caſe my faid e 
« William Goodenou gh ſhall happen to die unmam married, 
c and without iſſue his body lawfully begotten, wy ory de 
« will is, chat the deviſe and deviſes herein - before mak 
« to him ſhall, in any or either of theſe caſes, ceaſe, and 
© be abſolutely void, And I do then and thereupon gin pul | 
« the inheritance and remains in fee of all and ſingular the e une 
* 2 —— — . my faid nephew Wi, 
am nough unto my faid nephew Richard Jocehn 
cc 1 gh, fa to his heirs — aſſigns gn. , 2 
And aſter givin ueathing a leaſehold eſtate to hi m 
faid nephew W Geer 1 the teſtator ** 
as follows ; « Alſo I give and b zeath to my * 
&« phew William Goodenovgh the ſum of Zool 4 to 19 75 
Rim within three months next after my deceaſe; an 
te alſo my ri —. e amethyſt ſet in gold in th that t 
&« middle, af box and gold-headed cane, Nies 
L. 4g Ame le = Loibl my Nur purs, and alſo fuch Ws cal 
&« horſe and horſes, and ſtock of corn, grain, hay, d 
« fuel of any fart or kind I ſhall Ha 4 my houſe at 
« Hurley aforeſaid at my deceaſe; and all my furniture for t 
« houſehold goods and liquors within doors and withou, ſo] tl 
© and my 2 and ather Pye there (my linen, plate, N conſt 
and books excepted), and-alſo my own picture em- and 
ce melled and ſet i ie old ; f ah ect . to this fur- | 
« ther try Bow in caſe my ſaid nephew Wikan ge 
1 | ough ſhall die unmarried, or without iſſue of ts. re 
dy lawfully begotten, then, and in either cale, 1 yiſed 
< hy give Moy 4 ueath the pictures of my grand: | 
« father: Serle, and ws my dear and OUS a Ir 


Richard Serle Mary his wife, and my awn 2 Wil 
« enamelled ey in gold Dae aforeſaid, to my nephen etz 


0 © Richard Jace 1 Go to whom — limited © 
© over 15 deviſed in — 5 uch caſe the inheritance of | 
FR. 


12 55 aforeſaid freehold eſtates, and hereby 
25 E the pegel thereof to the. ſaid William Good- e 
to be ale Are » The teſtator died, leay wn 

en if Richard Joc = his heir at lav, 


- wo » 


Is the limitation over to Richard Jocelyn Goodenough rx. Querce. 
je limitation of a fee upon a fee? or, Is it a legal executory 
feviſe ? | 


I HAVE conſidered this Caſe, both upon the worès and Mr, Your ='s 
thorities in law, and am of opinion, that by the true 2 
onſtruction the deviſe over to Richard is a good execu- 

ory deviſe it is clearly ſo upon the contingency of Wil. 

an dying unmarried: that event, from the nature of it, 

aſt be determined at his death. I he teſtator muſt alſo 

be underſtood to refer to the ſame period when he ſpeaks 
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he 
1 f the failure of iſſue, or a dying without Hue, in the ſame 
7" WWe-ntence, The principal difficulty ſeems to be, that he 


has made it doubtful, whether the two events of happening 


' to dle unmarried, and without iſſue, are to be taken con- 
ic: urty (as the words literally import), or digjunctively, 
. ps they ſtand explained afterwards, And 1 am of opinion, 
unt the words in the next ſentence making void the de- 
ne, Wiſes to William and his heirs, © in any or either of theſe 
uct WT caſes,” will induce a court of law to conſtrue them 


digunfively. As the word or may be conſtrued into and, 
for the fake of complying with a teſtator's meaning, 
ol think that the word and, for the ſame reaſon, may be 
conſtrued into or. But ſuppoſing this caſe to be doubtful, 


1 and capable of different conſtructions in the ſenſe of law- 
an bers and judges, it will not be adviſeable to reſt the join- 


bre of a wife merely upon a ſettlement of the lands de- 


* Yiſed by this will, 

an Ir it 6 a legal execu deviſe, and the widow of 2. Quare, 

— wan 8 — intitled to dower out of the 

| fates ſo limited, Can a ſettlement of a ſeparate eſtate be 

7 ade fo as to bar ſuch dower? ; 
e of opinion, that in caſe V. ſhould leave any ane, =" 
e ue living at his death, the eſtate in fee ſimple will be ab- | = 
- ſolute aud indefeaſible by any future contingency; in 


which 


If 


8. ure, 


Mr. Braex- 
STONE'S An- 
ſwer. 


| poned to him, the whole matter would be eaſily adjuſted 


_ *executory deviſe, I am therefore of opinion, that 2 


DEVISE. 


which caſe a jointure may be limited, to take effed q 

of it; or the widow's right of dower may be reſzrved wif 
another ſettlement of a different eſtate or fund, 0 ecde 
which a jointure may be made to take effect in cal: i 
event ſhould happen of a failure of iſſue at the def 
-of FF. 


WHETHER the limitation be legal or not, Is it ne. 
ſary to prove the will per teſtes in chancery, though Wi, 
liam Goodenough has receipts of the annuity paid y 
Richard Jocelyn Goodenough, who is his elder brot 

and is the heir at law of the teſtator ? or, What is nec 
fary to confirm the title to William Goodenough ? 


IT is not neceſlary to prove the will in chancey ck 
(though often uſeful), eſpecially as R. has accepted py 
ments of the annuity, I ſee no reaſonable or certain m 
thod of eſtabliſhing J's title during his life, but by foax 
agreement with his brother R. If R. would agree tol 
in a jointure upon that eſtate in caſe of failure of I Tal 
iſſue at his death, either from affection to his brother a 
in conſideration of any advantage which might be pal 


© Nov. 11, 1769. C. YORK 


4 UP ON maturely conſidering this will, I. ſtrongly i Je un 
cline to think, that if mr. V. G. ſhould die without il 


of his body begotten, even though he ſhould be mary rothe 


the eſtites would go to his brother R. J. G. by j 


could not fafely rely on any jointure which mr. V. 6:8 
able to ſettle out of this eſtate, without taking the q ueſti 
nion of a court of equity upon it; or without his bali 
can be induced to join in ſuch ſettlement; which he pee 
may che rather incline to do, as I think any wiſe off A 
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C. would be intitled to dower out of theſe eſtates, un- 
barred by previous agreement. But unleſs he (who I 
prehend is the heir at law of the teſtator) will join in 
p ſettlement, I conceive it will be abſolutely neceſſary 
prove the will by te/tes in chancery ; and at the ſame 
ne to take the opinion of the court upon the principal 
lint in queſtion. 
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Was dr. William Goodenough, after marriage, ca- Quazre. 

ble of making a good ſettlement on his wife out of faid 

echold eftates, notwithſtanding he died without iſſue? 

d if he was capable of making ſuch ſettlement, but did 

dt, Is not his heir at law obliged to make it at the requeſt 

her truſtees, on his widow's relinquiſhing her right of 

wer ? 

THE conſtruction of rar. Serle's will is not without its M. Dunn 

ficulties. If the words the teſtator has uſed to mark the e. 

ent in which it was his intention to ſubſtitute his ne- 

hew R. in place of his nephew V. (© in caſe my ne- 

phew . ſhalF happen to die unmarried, and without 

iſſue of his body lawfully begotten”) were to be con- 

rued grammatically, they denote an event which has not 

appened ; for though W. is dead without iſſue, he did not 

je unmarried ; and in that caſe R. having no title but as 

s heir at law, would be compellable to make good his 

other's engagements. But upon the whole will, I think 

clear that ſuch a conſtruction would not be agreeable 

d the teſtator's intention; and that he uſed the word and 

gunively in the ſenſe of or. Taking it fo, the next 

veſtion will be, What is the effect of theſe words, and of 

be limitation which they introduce in favour of R. on the 

revious limitation in favour of W. Either they muſt 

eerate to reduce the eſtate before given to W. (which 

„aud otherwiſe have been a fee-fimple) to an eſtate tail, 
a h upon 
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upon which the limitation to R. was to depend 28 2. 
tingent remainder (and it is obſervable, that in limiting h 
eſtate to R. the teſtator calls it a remainder), or elſe to qual 
the eſtate of Y which would otherwiſe have been abſcl 
to make it defeaſible; and in the event of its being dea 
to give the whole to R. by way of executory deviſe, If 
former is the true conſtruction, M. might have bard 1 
remainder by a recovery, and made a good ſettlement on * | 
wife; but fince he has not done it, the brother dying 
a remainder man, is not bound by his engagement, | 
that caſe, however, mrs. G. though ſhe cannot claim 
jointure, will be intitled to her dower, her huſband hy 
ing died ſeiſed of an eſtate tail, out of which ſhe is d 
able. But if the latter conſtruction is to be preferred 
the limitation in favour of R. is to be conſidered x alfa 
executory deviſe, which I rather think, another queſt 
ariſes upon the conſtruction of the words © die with 
« ;/ſue,” Whether this is to be underſtood in the w 
trained ſenſe of never having iſſue, or having no iſſue bs 
ing at the time of his death? in which caſe the event mi 
happen one way or the other within the period duriy 
which the policy of the law permits real property to nt 
main unalienable; and if fo, the executory deviſe is gook 
and R. is now entitled to the eſtate free from any claim d 
Jointure or dower ; for the huſband's eſtate being deſes 
fible, and in the event that has happened actually defeatch 
all claims derived out of it ceaſe with it: or, Whether te 
words are to be underſtood generally and indefinitely 
' denote, that whenever there ſhould be a failure of iſſue of N 
R. was to ſucceed? in which caſe, as the eyent migit 
poſſibly have happened many generations hence, it is f 
the eye of the law too remote, and the limitation found 
ed on it is conſequently void. Upon this laſt conſtruc 
tion, to which J incline, though with much doubt, dr. 6 
will, I think, be conſidered as dying ſeiſed in fee-limph 


and 
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lis brother ſucceeding to the eſtate as his heir will be 

ad by his covenants to make good the jointure. Upon 

hole, I ſhould adviſe mrs, G. to file a bill in chancery 
+ her brother-in-law, conſidering him as the huſband's 

\ for a ſpecific performance of her marriage articles, 
th may be ſo framed as to intitle her to her jointure or 
xr, if the court ſhall think her intitled to either. In 
way, think, the ſenſe of that court (and perhaps of a 
of law, if it ſhould be thought neceſſary) may be 
on the conſtruction of the will with the moſt advan- 
to mrs. C. and the leaſt expence. >. 


mevin's Inn, J. DUNNING, 
» 24, 1770. 


AM of opinion, for a variety of reaſons, all appearing to 
to be very cogent, that the words in the beginning of 
deviſe, © in caſe my faid nephew . G. ſhall happen to 
unmarried, and without iſſue of his body lawfully be- 
ten,” ought to be read and expounded as if the teſtator 
hid ſhall happen to die unmarried, or without iſſue 
his body lawfully begotten.” Firſt, The teſtator does 
ediately after expreſsly fuppoſe that he had by the 
nentioned words put, not one but, ſeveral caſes ; for 
„ *then the deviſe and deviſes herein-before made 
him ſhall in any or either of thoſe caſes ceaſe, and be 
dutely void.” Now take his words according to the 
of the expreſſion, and conſider the word and as a 
ative, then he had put but one caſe, viz. the ſingle 
of Mies dying both unmarried and without iſſue 
ully begotten ; whereas if you conſtrue the word and 
JeasjunRive, and make it ſignify the ſame as the word 
mich is often done when the ſenſe requires it, then there 
ure been two different caſes put by the teſtator, viz, 
If the nephew William's dying without ever having been 
Kd, and another of bis having been married and yet 
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dying without iſſue lawfully begotten. Secondly, Hebt. 
man dies unmarried (that is, without having ever by the | 
married), it is a neceſſary conſequence that he dies vin have 
iſſue of his body lawfully vegotten'; and therefore, wi icphe" 
the words, if he dies unmarried,” you add, « without H cum 
« of his body lawfully begotten,” _ it is but expreſſp 
gue tacitt inſunt ; and ſo thoſe words convey no fut 
idea to the mind of the reader, than would have been M ypen 
veyed to it had theſe words been omitted: and this u In 
be the conſequence here, if the word and, in the pie 
caſe, ſtands as a copulative; but read it in the disjundnficcut 
and then every part of the ſentence will carry ſome prog nd no 
and adequate idea, and will have a regular operation; 
then the teſtator will in effect ſay, that in caſe it ſo ht 
that his nephew . ſhall die unmarried, and ſo ſhall 
no lawlul iſſue of his body, or that his ſaid nepben 
being married, ſhall die without iſſue of his body la | 
begotten, then the deviſe before made to the ſaid nephey his | 
ſhall be void, and the inheritance of the premiſes ſuul eſta 
over to R. the other nephew, or his heirs. T 
Becauſe in that part of che will where the teſtator ſubja 
to the bequeſt which he had made to the nephew . 
the pictures ſet in gold, the limitation over containedin 
words, u ſubje ct to this further diſpoſition, that in ci | 
<« ſaid nephew V. ſhall die unmarried, or without iſ 
<« his body lawfully begotten, then, and in either ſuche 
I give and bequeath the ſaid pictures to my faid net t 
« R, J. G. to whom I have limited over and deviſch ſeq 
either ſuch caſe, the inheritance of all and ſugin f eret 
« freehold eſtates ; and I hereby declare the bequelt tie 
« to the faid V. G. to be then void ;”” this is em 
that the bequeſt to V. ſhall be void, in caſe the fad enti 
ſhall die unmarried, or without iſſue of his body lawi etc 
begotten; and a plain explanation or expoſition H 
teſtator himſelf of his words, Hall die unmarrith 
without iſſue of his body lawfully begotten : and this am 
to indubitable proof that the word and in the int f 


* 


* 
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oht to be conſtrued as a disjunctive; and that the whole 
the firſt ſentence ought to be expounded in the manner 
have before mentioned. You aſk, What eſtate V. the 
ephew took by the deviſe in the premiſes deviſed under the 
cumſtance of his dying married, and being dead without 
Te? Whether an eſtate in fee ſimple or in fee tail f 
Whether if the deviſe to R. in the event that has 
wppened is to be conſidered as an executory deviſe ? 

Inv conſidered of theſe matters, and I think the 
viſe over to R. is good as a remainder, and not as an 
ecutory deviſe ; and I conceive M. took an eſtate tail, 
id not an eſtate in fee. 


Lincolw's Inn, JAS. BOOTH. 
Dec. 19, 1772. 


War eſtate the ſaid William Goodenough took in the Quare. 
| [ates deviſed to him by the will, under the circumſtances 

4 his having married, and dying without iſſue ? Whether 

eſtate in fee ſimple, or an eſtate tail? or, Whether the 

wiſe of the eſtates to Richard Jocelyn Goodenough, 

| the event that has happened, of William Goodenough | 

ring e 22 he died without iſſue, be good as an 

C vile ' f 


THE conſideration of this. Caſe is attended with un- Anfwer ef an 
ſe mon difficulties, There are many leading Caſes de- 3 
mined on fixed rules of conſtruction, as well with re- L. 
ect to a limited fee liable to be defeated by a condition 
blequent, as with reſpect to future words in a will, 
ua eredy the latitude and legal operation of a precedent 
ie may be abridged and narrowed. Vet it ſeems to be 
reh difficult, in the preſent caſe, to preſerve the 
Cid Potion of the teſtator, and at the ſame time to adapt this 
© to the rules of conſtruction by which others of the like 
ture have been determined. The words of condition. 
© qualification mentioned in the will of mr. Serle are 
Woven with, and made part of, the ſentence whereby 
Nor any of his freehold eſtates are deviſed to the late h 
x dr. 1 


2 — - 


Cy. Lit. 225. b. 


intention of the teſtator, but alſo to the expreſs words d pet 


Price and Hunt, in Pollexfen, fo. 645. and Barker al 


died ſeiſed of an eſtate in fee-ſimple : but as the wil 
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1 


dr. ©, his heirs and aſſ gns for ever. What theſe words fo th 
condition and limitation are need not be repeated, Th, 
operation of them, in the event that has happened, is ve jun 
great difficulty. Conditions tending to defeat eftates 1 
to be ſtrictiy conſtrued : and where a condition conſis d 
more parts than one, in the conjunctive, both parts muſt h 
performed. And hence it ſeemed to be reaſonable to ink, 
that dr. G. upon his marriage acquired an indefeaſie 
eſtate of inheritance in the lands, unfettered with ay 
condition or ceſer of his intereſt therein. But I am af 
that ſuch conſtruction ĩs not only contrary to the manifd 


the will. The conditional limitation (for ſuch, I think 
it may be deemed) is in the words of the teſtator, « hy 
« in caſe my faid nephew V. G. ſhall happen to die uw, 
ce married, without. iſſue of his body lawfully begotten, my Mich i 
« will is, that the deviſe and deviſes herein- before madet 
him ſhall, in any or either of theſe caſes, ceaſe, aden p 
« abſolutely void; and J do then and thereupon give us 
<« deviſe the inheritance and remainder” in fee of all Me as 
« ſingular the premiſes herein-before given to my fi 

nephew J. G. unto my ſaid nephew R. J. G. and to hi 
« heirs and aſſigns for ever. Now, were it not for the 
words, in any or either of theſe cafes,” I clearly think 
that the above-mentioned rule of conſtruction, which in 
Co. Litt: appears to be taken from Bracton, would bw 
applied; and that, upon the authority of the Ca f 


Suretees, 2. Str. 1175. the teſtatoy's nephew . G. wulf e c 
have been deemed, in the event that has happened, to lit 


before alluded to appear to be explanatory of the teſtat es «1 
intention, and by no means inconſiſtent words, I do 
ſee upon what ground or rule of conſtruction they at 
rejected, of deemed vain and nugatory. Then, if 
are to be conſidered as expoſitery words, I-inclinie to tail 
that they will ſo operate as to turn the conjundie d 

100 
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o dhe dijunctive or 3 and then a. different rule of 


s of 
The trudtion will prevail; viz. If the condition is in the 
te WW jun Rive, and one part be performed, that will be ſuffi- 


nt, I muſt further beg leave to obſerve, that the 
ſequent clauſe in the will ſeems to favour this interpre- 


on: for the teſtator there uſed the word or inſtead of 
fe, * he is there again anxious to manifeſt his intention, 


t in either of the events he has mentioned ſome of the 
ine bequeſts in his will ſhall go over to his nephew 
J. C. to whom he had limitad over and deviſed in either 
hcaſe the inheritance of all his freehold eſtates. With 
pectto the Caſe of Price and Hunt, in Pollexfen, and the 
re recent Caſe in Strange's Reports, it may not be 
proper to obſerve, that both thoſe Caſes turned upon 
being only one contingency, upon the happening of 


ch the eſtates were to go over to another perſon, by 
en ol executory deviſe ; and ſuch contingency not having 
dee place, the eftates became abſolute in the firſt takers. 
at us in the firſt Caſe, the ſenſe of the teſtator was held the 


te as if he had expreſſed himſelf, . If my ſon dies before 
venty- one, - without - 3ſſue living, then to Francis 
owley.” In the Caſe in Strange, which is ſaid to 
e been determined on the authority of the former, the 
were, In caſe my grandſon dies before twenty-one, 


laid, that they would read the clauſe without the 
Ind er; as if it runs, and if he dies before twenty-one, 
nmarried, and without iſſue, which he did not do, one 
he circumſtances failed, and all the words put together 


ions in my opinion, are well warranted by the different 
les of conſtruction laid down in Co. Lit. 225. and the 
mination. in Baldwin and - Cock's Caſe, where the 
junctive or after the conjunctive and made all the 
tence: disjuncdtive. I/ have been more particular in my 
nion to both theſe Caſes, as they ſeemed to carry the 


r narciage, and without iſſue, then,” &c. But the 


but in the nature of one contingency. Theſe determi- 


You, I. A2 idea 


Poll. 652. 


nor on his marriage, acquire an abſolute eſtate in fee-fng 
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idea of a deviſe in fee to the firſt taker more forcibly tx 
any other I have been able to find: but how ſhall be 
able to make only one contingency in the preſent cas Wi. _ 
when the teſtator ſo expreſsly and repeatedly ſeparates wii... 

divides them; and directs, that in any or either of the gi "that 
eaſcs the eſtates ſhall go over t another perſon and hi 
heirs ? Suppoling, then, that dr. G. did not, under this wi 


2 material queſtion occurs, and remains to be anſwered n fail 
What eftate intereſt did he take under this will, as we It is 
before as ſubſequent to his marriage? In the ſolution det 
this queſtion, if I might be permitted to hazard aconjetu afe f 
as to the intention of the teſtator, it would be, that he mea mbar 
his nephew mr. G. ſhould take a different eſtate, accordingſikineen 
to the different event that might happen of his dying mami law 


or unmarried. I purſue this idea. Suppoſe the teſtam 

(who, if I miſtake not, was a barriſter) had been aſti e de 
either on account of his e eee eee that h 
other nephew R. J. G. in either of the events ment Tx 


in his will, e eee eee 
ing half the poſſeſſion in the expoſition of his will, «Do is 
mean that R. J. G. ſhould take by way of remainder or rom 
executory - deviſe in the firſt event of mr. G. dying 
unmarried ? To this queſtion ought not the teſtator uva 
tave anſwered, © mean that the inheritance ſhall in taff tin 

event go to R. J. G. by way of executory deviſe ; and e 

that end T have demiſed all my eſtate to V. G. ai 
beirs for ever, ſubject nevertheleſs by way of ceſor ap" 
determiner of chat eſtate, upon a eontingency which mul that 
happen during the petiod: of a life in being; and on f 
happening of which, viz. bis dying — Lhe | 
duly Grekted that the deviſe to him ſhall ceaſe and be n a 
but have ſubſtituted a new deviſe in its place. and 
Soprotwo further the fame friend to te fun . 89 
proceeded in his enquiry, and aſted, ( How, ar in wh 


"manner is N J. G. 6— Ee 2 
w3%i 'v 
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ur. G. marrying and dying without iſſue ?” Might not the 
ator have replied, It would be harſh, if not unnatural, 
o ſuppoſe that I ſhould be anxious about . G. marry- 
, and yet deny the means of marrying to advantage. 
"tat event my intention is, that . G. ſhall take an 
ate tail; and in order to narrow and abridge the firſt 
Liſe into an eſtate tail by neceſſary implication, I have 
amy will expreſsly deviſed the remainder in fee, expectant 
n failure of iſſue of . G. to his brother and his heirs.” 
It is with the greateſt difidence that theſe conjectures 
ave been made, with a view to diſentangle or free this 
aſe from ſome of the greateſt difficulties wherewith it is 
embarraſſed. Yet, however reconcileable theſe two con- 
tingencies may be (when taken diſtributiyely) to the rules 
f law relating to executory deviſes and eſtates tail, I am 
ware that it may naturally be aſked of me, Why is not 
de deviſe over to R. J. G. to be conſidered, in the event 

hat has happened, as a good executory deviſe ? 
Tais leads me to the third and laſt part of the Quære. 
And, after the fulleſt conſideration I have been able to give 
is Caſe, I do not ſee how it can be clearly collected 
rom any part of the will, that the teſtator meant only the 
leath of V. G. without leaving iſſue, or without iſſue 
bving at the time of his deceaſe; and ſomething of this 
ind ſeems to be'as eſſentially neceſſary to make it a good 
cutory deviſe, as dying without iſſue generally is ne- 
— tail by implication, No Caſe, I 
apprehend, is more in favour of an executory deviſe than 
Wat of Bell and Brown, it has frequently been cited as a 
ud Caſe, and the authority of it ſometimes doubted : yet 
ken there the recovery was deemed bad, becauſe the de- 
wiſe was to Thomas, the ſecond ſon, and his heirs for ever; 
and if Thomas died without iſſue, leaving William his bro- 
ber, that then William ſhould have the lands to him and 
Ws heirs for ever. But this is not all: clauſes. in a will 
<——_— re anden 
Aaz this 


Byfield's Caſe, 
1. Vent. 231, 
1ſt Ro. $35. 
Cro. El. 525. 
T. Raym. 453. 
and many other 


authorities. 


„ 
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the teſtator, by conſidering the deviſe in his will in ts 


'Rdering it as an eſtate tail, appears to me neither t 
vt; = 


UE Isk. 


this foundation an additional argument, or new fupertrny 
ture, if I may ſo call it, has of late years been raiſe l 
ſupport of executory deviſes ; and though none of t 
words abovementioned, ſi uch as leaving iſſue, iſſue lrvi 
at his deceaſe, or die without ſue living B. &c. are wer fe: 
found in a will, yet if there is a ſubſequent deviſe or he! 
queſt of corn, grain, hay, fuel, furniture, and a tr 
of other periſhable things, particularized in this ve ry will 
that ſhall be ſufficient to indicate the teſtator's intention, 
that he meant not a general dying without iſſue at ary te 
mote generation, but iſſue living at the deceaſe of the fi 
taker. Yet, in favour of an eſtate tail, it is unfortunat 
in the preſent Caſe, that even this laſt argument falls tote 
ground; ſince out of the many periſhable things enume. 
rated in the laſt bequeſt, and given to . G. not a ſing 
thing is given over in the event of the dying unmariieh 
or without iſſue, except two or three family pifury 
which are frequently preſerved through many generation 
and the teſtator's own picture, which undoubtedy he 
wiſhed to tranſmit down to the lateſt poſterity. To be 
ſerious : I really think that the arguments which preſent 
themſelves in ſupport of an eſtate tail (in the event thi 
has happened) greatly outweigh thoſe which occur to me 
in favour either of a fee-fimple or an executory deviſe 
In ſupport of a fee I beg leave to add, that if it muſt x 
conſidered as a fee determinable in every event that migh 
happen, then if the teſtator intended that it ſhould gt 
over on a general failure of iſſue of . G. to his brother 
R. J. G. by way of executory deviſe, his intention is con: 
trary to the rules of law, and therefore void. I own tha 
the deviſe to . G. his heirs and affigns for ever, ſuljes 
to the condition, &c. deſerves much conſideration; bu 
we muſt counteract and defeat the manifeſt intention d 


event that has happened to be the deviſe of a fee. Ct 


* * thy 
« * 
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wart that intention, nor claſh with any rule of law. 
a bir, as to an executory deviſe, it is a rule, That 
re the deviſor departs with the whole fee, but upon 
we contingency qualifies that diſpoſition, and limits a 
ow fee on that contingency, it muſt happen within a rea- 
able compaſs of time; and if it is on too remote a con- 
ency in its creation, to wit, a general failure of iſſue 
if the firſt taker at the moſt remote generation, nothing 
x joft face, no ſubſequent event, I apprehend, can make 
t good as an executory deviſe. It is likewiſe a rule, That 
there a deviſe can take effect by way of remainder, it 
Wall never be conſtrued as an executory deviſe, Now it 
0 ay may, in my poor opinion, take effect as a re- 
minder expectant on an eſtate tail, but if we will allow 
7 knew the meaning of the technical terms 
has made uſe of in different parts of his will, ſurely 
le bas manifeſted his intention, that in one or other of 
he events which might happen, the deviſe to R. J. G. 
take effect by way of remainder. His words in 
Ghar the will are, « I do then and thereupon de- 
miſe the remainder in fee of all the premiſes before 
given to JF, G. unto R. J. G. his heirs and aſſigns for 
ever,” And in the latter part of his will, where he 
to ſuch former deviſe of the remainder to R. J. G. 
e lays, © to whom I have limited over and deviſed, in 
either ſuch caſe, the inheritance of all my freehold 
F eftates,” | 2155 3 
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Hazy Mi: 12. Geo. III. In chancery This way 
171 an fate tail, 
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Cast 18, 


A teſtatrix, aſter 
making ſeveral 
bequeſts, gives, 
deviſes, and be- 
queaths all the 
xe, reſidue and 
remainder of her 
eſtate real, per- 
fonal, and mixt, 
to « T. M. A. 
cc and the fon 
«© and ſons of 
4 his body law- 
£ fully to be be- 
«c the 

« firſt ſon and 
« the heirs male 


. © of his body 


« firtt taking 

40 place, and ſo 
on ſucceſſively 
« jn point of ſe- 
44 niority in tail 


The ſeveral 

Or iN ion of 
Mr. Von xz, Sir 
W. D: Gr, 
Mr. BooT n, and 
another eminent 
modern Counſcl. 


Whether T. M. i ds v ws ; 
A. took an eſtate ſor life, or in tail male? 


Quere. * 


Mr. Yorrr's | 


Demon. 


an sſtate tail by virtue of the deviſe in this will 1. 


DEVIsE 
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LIZABETH MAXWELL, widow, late of the lad 


. of Barbadoes, deceaſed, by her will. in writng dh 
executed, after 7 * legacies, diſpoſes of e 1 
refiduum of her eſtate in the following words, viz, «7 por 
K gives - deviſe, and bequeath unto my grand-nephet MI a 
* Thomas Maxwell Adams, an infant fon of my nephew muſt b 
« Thomas Adams, eſq. all the reſt, reſidue, and remains 
« der of my eſtate, real, perſonal, and mixt, in this ſand, TP 
te ere oe} him 1 faid Thomas Maxwell Alm te 1 
as the fon and ſons of his body lawfully th be be " Lone! 
« the firft jon oe ry Firs male — firft tal upon: 
te place, and ſo on ec ned in point of ſeniority in Wil FM 
« tail; and for want of ſuch iſſue, to the daughters of t. 
ec ſaid Thomas Maxwell Adams, and their heirs, male o . 
ec female; and for want of fuch iſſue, to Frances Ada, to do 3 
« fiſter of the lad Thomas Maxwell Adams, and wen jo 
« firſt, ſecond; third, and all other ſons of the faid France iWtrfcit: 
4 Wir to be begotten, the firſt ſon and the bein bereit 
<« male of his body firſt taking place, and ſo on ſucceflive x 
e in point of ſeniority; and for want of ſuch iſſue, to t mn 
* daughters of the ſaid Frances, and their heirs, male ni pruder 
© female, in the fame manner I have limited the fame i 
« the faid Thomas Maxwell Adams; and for want of ud Ny 
ie iſſue, to my brother - in law George Græme, and h 
* heirs and affigns for ever. 
Tx faid Thomas Maxwell Adams, the grand-nephey 11 
of the teſtatrix, is living, and has iflue a ſon and a daugh- 
ter, infants of tender years. Frances, the ſiſter, is ak and, | 
living, but has no iſſue. conje. 
, . * 8 mg 
* : | ] Adan 
WHAT eſtate does the ſaid Thomas Maxwell Aumfg |. 
take under the will? and if the caſe be doubtful, and Iv p 
ſhould be defirous, if thought to have an eftate tail, f Word 
dock the fame, Whether if he executes a leaſe for ninety © the 
nine years, determinable on his own death, to ſome frieni dat 
in truſt for himſelf, previous to the deeds for barring u ach 
intails, ſuch leaſe will prevent a forfeiture, ſhould it d FR 
the conſtruction of the will, on a judicial determinatio 
that he had no greater than a life eſtate in the premiſs ſous | 
| Wi 
1 AM of opinion, that Thomas Maxwell Adams ute 10 b. 
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ret and obſcure ; and though the teſtator might in- 
to make him only tenant for life, yet his expreſſions 
e ſo defective, no particular eſtate being limited to him 
n proper terms, nor to the ſons and daughters, that I 
ink all the words relating to the iſſue, male and female, 
oft be conſtrued not to make them purchaſors, but as 
eſcriptive only of the legal courſe, of ſueceſſion under an 
hte in tail general progreſſively from ſons to daughters; 
onſequently thoſe words ſay no more than the law implies 
upon a limitation to A. and the heirs & his body. The 
ificulties ſeem to me inſuperable in any other conſtrue- 
tion, I cannot however adviſe Thomas Maxwell Adams 
to do acts for barring the intails till he ſhall have a ſon who 
can join with him at his age of twenty-one, for fear of a 
forfeiture, ſuppoſing that a judicial determination ſhould 
hereafter be given the other way. Though I think ſuch de- 


termination highly improbable, yet mr. Adams ought in 
ni prudence to run no hazard. 

0 | 

ich 


Muvenler 9, 1768. C. YORKE, 


I HAVE peruſed the will of mrs. Elizabeth Maxwell; 
and, ſpeaking with that diffidence which is neceſſary in 
conjecturing upon the operation of wills ſo untechnically 
expreſſed as this is, I am of opinion, that mr. Maxwell 
Adams takes an eſtate in tail male in the lands deviſed to 
him; for the word ſon may, by circumſtances, be made 2 
word of limitation; and if it is ſo in this caſe, all the words 
df the will may be ſatisfied ; for the following declaration, 
dat the firſt ſon ſhall be preferred, is the neceſſary effect of 
uch an eſtate in the father; and there is no particular 


ſu of bis body. If he ſhould not take an intail, he will 
be intitled to an eſtate for life, with contingent limitations 
bo lus frſt and other ſons in tail male; which contingent 

Aa4 remainders 


eltate given to the father, but it is to him and the ſon and 


Mr. Ds Gzz rs 
Or ix tox. 


Mr, Boer us 
Opin tox. 


though I imagine that deeds executed in the manner men 
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remainders it will be in his power, as I conceive, to de M race 
ſtroy. | * ad allo t 

I APPREHEND, that a fine and recovery in England wi | Lokp 
not in general caſes bar an eſtate tail in Barbadoes, nor Wi Calc of > 
leaſe and releaſe; and I do not know that the laws of Bar potes m) 
badoes have provided any ſpecific! form for that purpoſe er matt 


tioned in their laws No. 31, 47, and 50, will have ta Mell 
effect, But it ſeems adviſcable to conſult perſons mord agb 
converſant in the laws of that ann in a matter of { jd ther 


much importance, E. 


April 23, 1769. | W. DE GREY. t 


I HAVE kept this Caſe ſome time to deliberate upo 
the opinion it would be proper for me to give thereon 
but the oftener I have read it over, and the more J hav: 
conſidered upon the queſtions that ſeem to ariſe thereon, 
che more difficult it hath ſeemed to be. The main queſ- 
tion is, „Whether the ſons vf mr. Thomas Maxwell 
* Adams, the infant, were meant by the teſtatrix to take 
< according to ſeniority any eſtate in their own right, and 
ce eo. nomine as ſons in that quality? or, Whether the 
ct expreflion, the ſon and ſons of his body lawfully to be be- 
& gatten,. the firſt ſon and the heirs male of his body firſt 
& taking place, &c. was meant or intended by her to ſignify 
cc only the fame as the words—and the heirs male of his 
ac body lawfully to be begotten ? in which caſe the words 
<« ſon and ſons of his body will only be words of limitation, 
to denote what quantity of eſtate - Thomas Maxwell 
Adams, the infant, ſhall take in the premiſes, viz. an 
eſtate of . inheritance in tail male, and not to confer or 
give the ſons themſelves. any kind of eſtate or intereſt in 
their on right. There is no reſolving this queſtion 
ee OP Oy Re RH ear 
en 
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aken-notice of in the report of that Caſe, 6, Co. fo. 16, 17. 
nd alſo the ſeveral ſubſequent Caſes ſimilar thereto, 

Load RAYMOND, in delivering his opinion in the 
Caſe of Shaw v. Wray, in the year 1728, in which I took 
tes myſelf, cited Wyld's Caſe as good law, at leaſt as to 
the matters now under conſideration. 

Loxp Chir JUSTICE HALE, in the Caſe of King 
A Melling, 1. Vent. 231. cites it alſo as good law; and 
tough many of the points in Wyld's Caſe are very abſtruſe, 
nd there are ſome things in it not law at this day, yet I 
hve never known that Caſe, as to any of the points now 
under conſideration, abſolutely denied. I take it from 
tence, that if there be a deviſe to a man and his ſons, and 
ke has ſons at that time living, it is a joint deviſe for life, 
Butif there is ſuch a deviſe to a man and his ſons, and he 
ks no ſons at that time, it is an eſtate in tail male. 
ſccording to that Caſe, if there be a deviſe to A. and his 
Aren, and he has children at the time of the deviſe then 
ing, the fame is a joint deviſe for life, that is, A. and his 
lad children ſhall be joint-tenants for life; but if there is 
Ich a deviſe to A. and his children, and he has no children 
it that time, then it is an eſtate tail, being by the intent the 
me as a deviſe to him and the heirs of his body; for the 
laren cannot take by way of remainder, it being an 
nmediate deviſe. Now, in the preſent Caſe, the teſtator 
lakes notice, that Thomas Maxwell Adams was an infant, 
8 the fact really was; and therefore he could not be 
lppoſed to have any ſon or ſons at the time of making 
de will; and fo here will be no pretence to ſay, that the 
Wer fon or ſons of his body ſhall now be deemed to take 
I way of immediate deviſe, as joint-tenants with him. 
This muſt, therefore, either be an eſtate in tail male in 
Thomas Maxwell Adams, or elſe an eſtate to him for life, 
Wh remainder to his firſt and other ſons ſucceſſively in 
fil male, according to priority of birth, with remainder to 
daughters in tail general, &c. If there be a deviſe to 
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dne for life, and after his deceaſe to his children, or the 
remainder to his children; here, according to Wyld's Cafe 
though he hath no childat the time of the deviſe, yet every 
child which he ſhall have after may take by way of fe 
maihder, according” to the rule of the law; where the 
meaning of the report is, that ſuch child or children hat 
only take an eſtate for life, and not any eſtate of inheritance 
there being no words of limitation ſuperadded to the word 
ehildren. What is the true rule where the word childre 
is ufed, ſhould be the rule where the word ſons is uſe 
But the preſent Caſs differs in two material circumſtance 
Firſt, In the deviſe to Thomas Maxwell Adams, the infan 
there are no ſuch words to be found as the words, for hi 
life ; or the words, after his deceaſe ; or the word, re 
mainder. And, in the ſecond place, there are words « 
limitation ſuperadded to the words. “ ſon and fons ;” th 
_ expreſſion being, and the ſon and ſons of bis body lawful 
begotten, the firſt ſon and the heirs male of bis body fi 
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taking place, and ſo on ſucceſſtvely in point of ſeniority ii char 
ſpecial tail; where the words, and the heirs male of H ind 
body, and the words, and ſo on ſucceſſruely in point of ſeniriſi Boc 
2 ſpecial tail, are plainly words of limitation, and noi fir! 
ſuperadded to the words, © Thomas Maxwell Adams, but 
infant,“ but to the words © ſon and ſons of his bod me; 
< ſucceſhvely.” 8 
Ir comes therefore to be conſidered, Whether 8 wh 
any thing from whence to infer, that the intention \ * 
"that Thomas Maxwell Adams, the infant, was to take oni gn 
or life ? It is certain that the ſons, either as his deſccoaiil |. 
- ants, or as perſons deſcribed under the words ſon and /o bc 
could not be intended to take till after Thomas Mary "i 
Adams, the infant's death; and they were perſonally . 
take themſelves eo nomine as ſons, and not as heirs male nu 
"his body, the words being, the firſt ſon firſt taking mn | * 
and fo on ſucceſſtuely in point of ſeniority; where the for * 


_ Hhemleives 3 in the quality of ſons, and not as — 
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ye to be the takers in ſucceſſion”: and this ſeems to be 
nttmount to the word remainder; and then they will take 
hy way of purchaſe, and their eftate will be ſimilar (though 
atecedent) to the eſtate given to the daughters, who are 
wide to be takers after the ſons, by the expreſs words, 
wmainder to the daughters. The Caſe of Lowe v. Davies, 
4 Lord Raymond, 1561. which 1 myſelf have a note of, 
tems material in the preſent Cafe. Deviſe to B. arid his 
urs lawfully to be begotten (that is to fay), to his firſt, 
keond, third, and every other ſon and ſons ſucceſſively, 
wefully to be begotten of the body of the ſaid B. and the 
lers of the body of ſuch firſt, ſecond, third, and every other 
fn and ſons ſuccefively, lawfully iſſuing, as they ſhall be 
i ſeniority of age and priority of birth; the eldeſt always, 
ind the heirs of his body, to be preferred before the 
youngeſt, and the heirs of his body; and in default of ſuch 
iſſue, then to his right heirs for ever. There the words 
heirs of the body were, from the plain intent of the teſtator, 
thanged from words of limitation to words of purchaſe, 
and made to ſignify ſon and ſons, c. By the words of the 
Book the court is made to ſay, that B. has only an eſtate 
fer le; and the v:z. and the other clauſes are not contrary 
but explanatory of what heirs of the body of B. the deviſor 
meant, In that Caſe there was neither any ſuch expreſſion 
ts for his lifz, or after his deceaſe, or the word remainder, 
and yet it was held that B. took only an eſtate for life. 
Suppoſe the deviſe had been there to B. and the ſon and 
ſons of his body lawfully to be begotten, the firſt ſon, and 
the heirs male of his body, firſt taking place, and ſo on 
ſucceflively in point of ſeniority in ſpecial tail, Would not 
that have been almoſt this very Caſe ? But there it was to 
N. nd his heirs lawfully to be begotten, which was a 


ud yet they held, that B. only took an eſtate for life, and 
that the ſons took in ſucceſſion jure Propric, and not. jure 
preſentations; and J incline to the opinion, chat it * 
by 


much ſtronger caſe to make it an eſtate tail than here; 
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to be ſo here. The method you intend, of making a leaſe i 
truſt to prevent the miſchievous conſequences of: 

forfeiture, ſeems very proper. I directed the ſame in the 
Caſe of Perrin and Blake, and they made a leaſe to: 
friend in truſt accordingly ; and I adviſe you to do the 
fame here, I am always diſinclined, in my own Opinion 
to make any conſtruction upon the words of a will, let 
the intent be never ſo ſtrong, where the rules of law wi 
be violated thereby. It is an antient ground or maxir 
and was always adhered to till the Caſe of Perrin and 
Blake in the king's bench. In the exchequer-chamber 
that rule was adhered to by the majority of the judges 
in that very Caſe. I may, I think, venture to affirm, 
that there are ſtill in being two CiErs of unqueſtionable 
abilities and integrity, who, though retired from buſineſs, 
adhere to this opinion at this day ; yet, in the preſent Caſe, 
there ſeems to be ſufficient ground in the conſtruction o 
this will to depart from the old ftri&t rules of law, The 
intent ſeems to be as clear as the ſun at noon-day; and 
it is now the faſhion to conſtrue almoſt every thing with 
the utmoſt liberality to uphold and purſue the intent. 


l s Inn, | JA. BOOTH, 
16th a $3 1775. 


AS you fay, in the ſtate of the Caſe, that Thomas 
Maxwell Adams has iſſue a ſon and a daughter, the 
' remainder to his firſt fon (ſuppoſing the faid Thomas 
Maxwell Adams to take only an eſtate for life, and not an 
eſtate tail) is veſted ; and therefore the father ſuffering a 
recovery, which will amount to a forfeiture, will give that 
firſt ſon a right of entry, ſubje& nevertheleſs to the ninety- 
nine years term; and that right of entry will ſupport all the 
other remainders to the ſecond and other ſons of the faid 
Thomas Maxwell Adams. But ſhould this infant fon 0 


Thomas green Adains die in his father's x 
re 


DEVISE. 


refore the birth of any other ſon, then the right of entry, 
y reaſon of the forfeiture, would fall to the infant daughter ; 
nd ſhould there after that be any other fon born, his right, 
pending on a contingent remainder which had no 

cular eſtate; or right of a particular eftate, to ſupport 
+ would be loſt ; and ſhould the infant daughter alſo die 
the life-time of the ſaid Thomas Maxwell Adams, then 
ke right of entry accruing by ſuch forfeiture as aforeſaid 
would fall upon Frances the ſiſter ; and ſo failing her, upon 
© be brother-in-law George Grzme ; and all the ſons and 
kwghters of Thomas Maxwell Adams afterwards to be 
hm would be excluded, the contingent remainder to 
tem being deſtroyed as aforeſaid. Wherefore there is 
great riſk in attempting to do any thing towards decking 
te intail, ſuppoſing Thomas Maxwell Adams took an eſtate 
til by the will. 

| nvsT add, that I continue very doubtful, Whether 
tis ought to be conſtrued to be an eſtate for life in 
Thomas Maxwell Adams, or an eſtate tail? Had the 
words gone no further than to Thomas Maxwell Adame, 
tte infant, and the ſon and ſons, of his body lawfully to be 
begotten, ſeverally and ſucceſſively, and topped there, 
[ſhould have conſidered them as giving an eſtate tail to 
Thomas Maxwell Adams, the infant, himſelf ; but the 
wrds go farther, as I have obſerved in the body of the 
bore Opinion. But the arguments ariſing from thoſe 


auer words are very far from being abſolutely con- 
uſe, | 


uh January, 177 5. JA. BOOTH. 


THE deviſe upon which the above queſtion ariſes is ſo 
ry irregularly penned, that I cannot venture an Opinion 
zwo it conſtruction with that degree of certainty or confi- 
bre | could wiſh ; but h the whale I conceive, that 
F Thomas 


Or ix ox of 
another eminent 
Motz 

Covu xs. 


Thomas Maxwell Adams became entitled to an eſtate i 


hoo? firft ſon, Sc. in explaining the intention of the precedi 
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tail male under the above will in the real eſtates of inheri 
tance compriſed in the deviſe in queſtion. It may b 
objected, that the conſtruing the above limitation to giv 
an eſtate tail to Thomas Maxwell Adams would veſt th 
perſonal property compriſed in it wholly in the father 
excluſively of his ſons (ſuch property being incapable « 
being entailed) ; which would be contrary to the expref | 
meaning of the teſtatrix, who has included the fons, : 
well as their iſſue male, in the diſpoſition ſo made by hi 
of the reſidue as well of her real as of her perſonal eſtate 
and likewiſe, that the teſtatrix has inſerted the word 
in ſpecial tail in that part of the will wherein ſhe expla 
the manner in which the ſons are to take. As to the fir 
objection, I think it would be paying too much attentio 
to the perſonal eſtate (which, I preſume, was of triff 
value compared with the real) to ſuffer the ſuppoſe 
intention with reſpect to that, to prevent our effeQuati 
the teſtatrix's general intention reſpecting the real, in th: 
manner which is moſt conſiſtent with the rules of la 
Beſides, it is by no means neceſſary that the fame wor 
ſhould be taken in the ſame ſenſe, in reſpect to the real: 
perſonal eſtates. The fame words, when applied to ſu 
different ſubjects, may bear different conſtructions, t 
fatisfy the teſtatrix's Arete Vide 1. P. Wms. 66 
and 3. Atk. 288. As to the ſecond objection, it does nd 
ſtrike me that the words in ſpecial tail are to be conſidere 
as annexed and relative only to the preceding wore 
the firſt ſon, &c, ; they appear to me to be at leaſt equal 
applicable to the general ſubſtantial part of the devi 

imported in the words, © to him the ſaid Thomas Maxwe 

« Adams, and the ſon and ſons of his body lawfully to 


a begotten,” and to be co-operative with the words, f 


"words, to him the ſaid Thomas Maxwell Adams, and t 
* atk Se. to give an eſtate tail, But even ſuppoſil 


* 
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he words in ſpecial tail to relate immediately to the 
yeceding words the firſt ſon, &c. ſtill they are not, even 


n that view of the Caſe, repugnant to an eſtate in tail male 
u the father; becauſe ſuch an eſtate in him extends in 
point of limitation to all his ſons, ſo that they may take 


trough him in tail male ſucceſſively ; and how they can be 
unſtrued to take eſtates tail in any other manner under 
tte above deviſe, I do not clearly comprehend ; for here is 
jo preceding diſtinct limitation to the father, nor any words 
b ſeparate or divide the limitation to him from the 
tation to his ſons. There appears to be but one eſtatę 
inited, and that is limited by the words, to him the ſaid 
Thmas Maxwell Adams, and the ſon and ſons of his body 
lufully to be begotten ; and the words for want of ſuch iſſue 
leceding the limitation to the daughters) are phraſes 
agreeable to an eſtate tail. 


But the two grand queſtions upon which, I preſume, 
he conſtruction of this deviſe muſt depend, are, Firſt, 


What appears to have been the teſtatrix's general intention 
W's to the nature of the eſtate thereby limited? Secondly, 


How is that intention to be effectuated conſiſtently with 
te general rules of law reſpecting limitations of eſtates ? 
Tome it appears, that the teſtatrix intended ſuch an eſtate 
8 would extend to Thomas Maxwell Adams's ſons 
Inhich includes all his ſons), and the heirs male of their 
dodies, ſucceſſively one after another, according to the 
pier of ſeniority amongſt ſuch ſons. Now theſe ſons 
hut either take jointly with their father, or in remainder 
rerally and ſucceſſively after him, or elſe muſt be 
{nſidered as included in the meaſure, extent, and nature 
C the eſtate taken by him. - Jointly with him they could 
t take ; for they could not take jointly even as between 
lemſelves, the teſtatrix having expreſsly provided, that 
be ſhould take ſucceſſively according to their ſeniority ; 
Au to their taking by way of remainder ſucceſſively, 
rs nn. particular eſtate in the father, I U 
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DEVISE. 


hend the nature of the limitation, being A pteſent or one to the 
father and ſuch ſons, will not admit of it, according to the 
reaſon of the diſtinctions taken at the end of Wyld's Caſe, 
6. Rep. 17. b. and vide 2. Roll. Abr. fo. 417. pl. 8. and 
Sav. 76. end of Lovclace's Caſe. 


Ir this be true, there remains but one way in which the 8 
deviſe can extend to the ſons in the manner directed by the Wi * 
teſtatrix; which is, by ſuppoſing the father to take an eſtate ) 
in tail male, which eſtate will in its nature include and y (b 
extend unto all his ſons, and the heirs male of their bodies, caofirn 
in the manner and order of ſucceſſion directed; for it is * 
very obſervable, that there is nothing in the directions br 
reſpecting the manner in which the ſons are to take, but e faic 
what is exactly conſiſtent with and included in the natur þ, to | 
of an eſtate in tail male in the father. The above are the e, 
reaſons which incline me to the opinion, that Thon an 
Maxwell Adams became intitled to an eſtate in tail male ters of 
under the deviſe in queſtion. But yet, as this Caſe is eng 
certainly open to diſpute, I muſt recommend it to mr. "7 
Adams not to rely too much upon them, but by all means fens fi 
to provide againſt the conſequences of a forfeiture, by ai fo: 
granting alcaſe of the lands in queſtion to ſome truſtee fo 1 t 
ninety-nine years, determinable on his own life, and i f wh 
truſt for himſelf, before he attempts to bar the intails 
ſuppoſe him entitled to, or does any acts towards it; which IT 
meaſure will, at all events, ſecure him in the right of 4 


enjoying the lands during ſuch term, notwithſtanding it 
mould at any time be held, that be took only a an eſtate for 
life under the above will. 


A e Dec. 21, 4 
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J being ſeiſed in fee, by his will deviſes to A. in tail, 
A J. remainder to his own right heirs, and dies. 
che tenant in tail (being alſo the right heir of the de- 
jor), and B. his iflue in tail, by leaſe and releaſe con- 
ey (by the words grant, alien, remiſe, releaſe, ratify and 
in) unto 7. M. and IV. R. and their heirs, the ma- 
cet D. with their appurtenances, and the remainder and 
eon thereof, to the uſes following, v:z. to the uſe of 
© for ninety-nine years, if he ſo long live; remainder to 
the faid T, 12 and V. R. and their heirs, for the life of 
Jo preſerve the contingent remainders; remainder to 
Anne, the wife of B. for her jointure and in bar of dower ; 
remainder to the firſt and other ſons of B. upon the body 
une begotten in tail male; remainder to the daugh- 
trs of B. by her in tail; with ſeveral covenants; and, 
moneſt others, one for further aſſurance, be it by fine or 
recovery; and which fine ſo to be had, to be and enure to 
th uſe of the ſaid T. M. and . R. their heirs and af- 
lens for ever, to and for the ſeveral uſes aforeſaid, and to 
ad for no other uſe whatſoever, 
B. the iſſue in tail enters. 


4. makes his will, whereby he deviſes and dies, leaving 
B, his heir at law, | 


| TAKE the Caſe to be this: 
A. tenant in tail and B. his iflue join in a con- 
veyance by leaſe and releaſe, to the uſe of B, for 


the remainder for life, remainder in contingency, 


remainder to A. in fee. B. enters. A. deviſes to 
R. R. and dies, leaving B. his heir at law, and E. 
and F. two daughters, 

Imst, Uros this Caſe it is clear, that this conveyance 
$10 diſcontinuance of the eſtate tail; for if tenant in tail 
V bargain and fale, leaſe and releaſe, covenant to ſtand 
kid, or the like, conveys to a man and his heirs, the 
oainee has an eſtate to him and his heirs, determina- 
Yor, I, | B b ble 


Casn, 


Tenant -in tail 
of the manor of 
D. and the iſſue 
in tail, by leaſe 
and releaſe con- 
vey the ſame 
manor in fee to 
certain uſes. 
The iſſue in tail 
enters; and then 
the tenant in 
tail dies, Mr. 
Boorn's Or- 
x10Nn, Whether 
this conveyange 
was a diſconti- 
nuance of the 
eſtate tail, or 
operates as an 
eſtoppel againſt 
the iſſue ? 


Or ix tox of 
Mr. Bvor n, 


ble upon the entry of the iſſue in tail; and ſuch conve 


2. Salk. 619. Machil and Clark. 


PISCONTINUANCE, 


ance being only a grant of all the eſtate he can lawfully 
grant, it is not any diſcontinuance, nor does the bargainee 
gain any new fee, but only the eftate of tenant in tail, 
Vide 10. Co. 95, 96. Lit. ſet. 650. 613, Co. Lit. and 


HENCE it is plain that this canveyance, whatever it 
may be with reſpec to B. is undoubtedly liable to be de- 
feated by whomſoever is next in ſucceſſion in tail after B. 
and that the jointure of Anne may be avoided, 

Bur with reſpet to B. who has joined in this con- 
veyance, this Caſe is more difficult; for whether he has 
now by any means the power or right to defeat this con- 
veyance, which is in part his own act and deed, is a very 
great queſtion, / 

II is very clear, that if tenant in tail enfeoff his heir 
apparent of full age, and dies, that the iſſue in tail is not 
remitted, but the diſcontinuance remains; for by the if- 
ſue's acceptance of an eſtate from his father, he is eſtop- 
ped, and there can be no remitter where the party cometh 
to the defeaſible eſtate in poſſeſſion by his own folh. 
Lit. ſect. 664. So that in that caſe the heir, during his 
life, is ſubject to all charges and incumbrances made or 
ſuffered by his anceſtor, Co. Lit. 350. but after his death 


_ wo » www > wi i32” © 


the next in ſucceſſion will be remitted, Lit. ſect. 682. 684, 


Bur the caſe of a diſcontinuance differs very widely 
from this Caſe ; for there the eſtate tail is turned to a right 
of action; and a new eſtate, though tortious, is gained to 
the diſcontinuee: nor will it lie in the mouth of the iſſue 
to complain of that tortious eſtate, when he joined in the 
creation of it, and was particeps criminis. But here the 
iſſue in tail joined in nothing, but only in a conveyance o 
what might lawfully paſs from the tenant in tail; and that 
was an eſtate determinable on the entry of the iſſue in tail, 

IT is plain that there is a difference between a right 
of action and a right of entry, as to eſtoppels to 0 

| ne 


videly 
right 
ied to 
e iſlue 
in the 
re the 
nce 0 
d that 
n tail, 
| right 
ütters. 


One 


DISCONTINUANCE, 


One having but a right of action, and accepting an eſtate 
from bim that has the tortious eſtate, ſhall not be remitted; 
but where a man that has a preſent right of entry ac- 
cepts ſuch an eſtate from him that has gained the wrong- 
ful poſſeſſion, ſuch acceptance hinders not his remitter ; 


z in the caſe of the diſſeiſed being enfeoffed by the diſ- 


ſeiſor, Lit. ſe. 693. Co. Lit. 363. unleſs it be by in- 
denture, though ſome Caſes ſeem to the contrary, 

Bur this Caſe goes further: for here there is an eſtop- 
pel wrought upon an act done when the party had no ac- 
tual right in him, but only a poſſibility of a future right 


cc entry; and yet every thing is left in its legal channel, 


without any thing done to diſplace or diſturb the real 
eſtate; and there is not one caſe in Co. Lit. that ſays an 
heir ſhall be eſtopped when a future right falls to him, 
for joining in an act from which no tortious eſtate could 
ariſe, but which left every thing in its legal courſe and 
condition: and there certainly is a great difference; for 
where a tortious eſtate is actually created and has exiſtence 
given it, and ſo as to be clothed with a right of poſſeſſion, 
there is nothing very extraordinary in a man's cloſing up 
his own lips, and forecloſing himſelf from the right of 
impeaching or defeating that poſſeſſion ; but where the 
original act gives nothing from the true owner, but leaves 
every thing as it was found, it-is abſurd a man that has 
no actual right ſhould by his joining in that act be called 
an enlargement of that act beyond its firſt extent. A 
confirmation may make good what is defeaſible or liable to 
de made invalid, but it cannot corroborate a mere nullity; 
and a bare confirmation may ſtrengthen, but it can never 
enlarge in any ſuch caſe as this is. A tortious eſtate is 
neverthelefs an eſtate founded upon title and poſſeſſion, 
and he that has right may proſecute his action if he pleaſes, 
And it is obſervable, that neither Littleton nor Coke ſhould 
once ſpeak of the heir in tail being eſtopped, but only i in. 
caſes where the eſtate is actually Giſcontinged, or turned 
| B b 2 to 


o 


make an eftate to continue, notwithſtanding the entry of 


' DISCONTINUANCE, 


to a right. Nor is there one word of any other heir's be. 


ing ſo, but where his entry has been taken away; as in 7 
a deſcent or otherwiſe ; there being no one Caſe in the intall 
Book of an eſtoppel where the party barely joined in an bo ext 
act that wrought no wrong to the eſtate, or did diſplace ell 
it, or turn it to a right of aQtion. done. 

IT is not always that a man will be concluded by mW | IT 
own act. If tenant in tail enfeoff his heir within age, ue i 
who, when he comes of full age, charges the land with or he 
rent, and after tenant in tail dieth, the heir 1s remitted, but f 
and he ſhall hold the land diſcharged ; becauſe, at the that | 
time of the charge, the heir had no right of intail; that il th 
is, that having defeated the diſcontinuance, and the old 76 not 
freehold depending upon him, and he being in of that frthe 


eſtate, that eſtate cannot ſtand charged by the act of one hs 
who was. poſſeſſed under that intail. Jide Co. Lit. 349. a. 
Tuls ſeems to correſpond with the. fifth rule concern- 
ing eſtoppels in Co Lit. 352. viz. that © regularly a man hou! 
& ſhall not be concluded by acceptance, or the like, before entry 
© his title accrued.” x 
THEN, How does this Caſe ſtand ? Tenant in tail and his 
iſſue join in a conveyance to the uſe of the iſſue for the 
remainder for life, remainder to tenant in tail in fee. It 
muſt be allowed the iſſue is a mere ſtranger, and the 
eſtate wholly moves from tenant in tail, and that is an 
eſtate determinable on the entry of the ifſue in tail. Does 
the iſſue's joining before his. title accrued increaſe that 
eſtate, or only ſtrengthen and corroborate it? If it only 
corroborates it, then it is ſtill determinable as it was; but 
elſe it muſt increaſe the eſtate inſtead of corroborating it, 
and, from an eftate determinable on the entry of the iſſue, 


the ;iNue, which is contrary to the ſtatute de donis. 
SINCE the old eſtate remains unaltered, and no new 
channel of ſucceſſion is ſtruck out for any new eſtate, 


and ſince nothing is diſplaced, what has the iſſue done to 
hinder 


DISCONTINUANCE: 

lter the deſcent of the fee-tail eſtate tail to him, and 
to debar him of his right of entry? He had no right of 
mil in him when he did this act, he has done nothing 
to extinguiſh it ; why then ſhould he not? therefore the 
ntail deſcends to him; notwithſtanding what he has fo 
done. 1 
Ir is not ſtrange that Littleton ſhould think that the 
iſſue in tail could not bar himſelf before his title accrued; 
for he thought that the tenant in tail could paſs no eſtate 
but for his own life only. Some ſince have thought, 
that by an alienation of his eſtate without diſcontinuance, 
all the eſtate is deveſted; and that till the iſſue enters, it 
is not reduced. Whichever it be, the eſtoppel extends no 
farther than to the eſtate whereto it is annexed, and when 
this determines, that determines alſo. And this eſtoppel 
* may work otherwiſe than to conclude the iſſue of his 
entry, which is given by an act of parliament; for if he 
ſhould pretend to impeach this conveyance before actual 
entry, this eſtoppel will bind him; and in this the eſtoppel 
has its effect, 


B b 3 DIS- 
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N * 


Cast. | 
„ OHN A STYLE is ſeiſed of a copyhold eſtate ſubject 
pyhold-lands to a yearly quit-rent payable to the lord. | 


ſubjeQtoayear- TE faid John Style dies ſeiſed, and at his death the 
ly quit-rent 5 quit- rent for ſeveral years was in arrear. | 
; . THE faid John Style make Jane at Gap executrix, 
*" arrear. The but the copyhold land deſcends to Samuel, fon and heir of 
lord admits the John Style, and brother to Jane. 
heir without BEFORE admiſſion of Samuel, Jane, the executrix, pro- 
payment of the miſes to the lord, that in caſe he would admit the faid 
— Or1- Samuel, her brother, ſhe would pay him all the arrears at 
bon, Whether the death of John a Style; but this promiſe was by parole 
the lord can diſ- only, and not in writing: and in conſideration of this ver- 
train ? bal promiſe, and in confidence of her performing the ſame, 
the lord admits Samuel without receiving the arrears of 
the quit-rent; and now Jane at Gap refuſes to pay, pre- 
tending ſhe is not bound, and that the remedy is only by 
diftreſs on the land. 


. Quere Ir the faid Jane at Gap is bound by the faid promiſe te 
g the lord by an action upon the caſe?” 


Aae I THINK it is clear, that before the ſtatute of frauds, 
| 29. Car. 2. cap. 3. ſuch a promiſe would have bound the 
perſon making it, and an action on the caſe would lie 
for the breach of it; and fo it will ftill, unleſs reſtrained 
by that ſtatute, which enacts, That no action ſhall be 
brought whereby to charge any executor upon any ſpe- 
« cial promiſe to anſwer damages out of his own eſtate, 
& or whereby to charge the defendant upon any ſpecial pro- 
& miſe to anſwer for the debt, default, or miſcarriage of ano- 
&« ther perſon, unleſs the agreement upon which ſuch ac- 
cc tion ſhall be brought, or ſome memorandum or note 
« thereof ſhall be in writing, and ſigned by the party to 


« be charged therewith, or ſome other perſon thereunto by 
6 iim las fully authoriſed.” 


Tux 
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Tax firſt branch of this clauſe extends, as I apprehend, 
ily to the caſe where an executor is by law already charge- 
ible as repreſentative of his teſtator, and in that reſpect is to 
ier damages out of the eſtate and aſſets of the teſtator; 
but by reaſon of a ſpecial promiſe made after the teſtator's 
lath, is liable to anſwer the damages out, of his own 
Hate, though originally by law he was liable only to 
nſer it out of the aſſets only. And ſo is the Caſe in Erd. 
Jac. 27 3 cited by mr. Mott; and innumerable other 
Caſes there are to this purpoſe before the ſaid ſtatute. 
But this is not the caſe intended to be remedied by the 
act; for here, though: Jane at Gap be executrix, to the 
teſtator, who was ſeiſed of the copyhold eſtate, yet ſhe 
was never liable to or chargeable with the payment of the 
arrears of the quit-rent to the lord; for which there is no 
vther remedy for the lord but by diſtreſs on the land. 

As to the ſecond branch of the ſaid clauſe, I think the 
promiſe made by the executrix to the lord to pay the ar- 
fears, to which ſhe was in no ſhape liable, is within the 
ſad law a ſpecial promiſe to anſwer for the debt, default, 
br miſcarriage of another perſon z and as there is no note 
in writing, I think the executrix is not bound by her ver- 
bal promiſe. See Strange, 873. It was held by Ray- 
mond, chief juſtice, that a parole promiſe to pay the debt 
of another, in conſideration of forbearance, was void by 
that ſtatute, . 


WHETHER the lord, after the admittance of the heir, 
can reſort to the land and diſtrain for the arrears ? 


IF the lord had releaſed all his right in the land to the 
copyholder, or infranchiſed it, and thereby deſtroyed the 
copyhold, that would, I think, have extinguiſhed the rent 
which ifſued out of the copyhold eſtates ; ar if he had ac- 
cepted any quit-rent from the heir whom he admitted due 
in the time of ſuch heir, that acceptance will bar the lord 
rom any remedy for the arrears; but in the Caſe in queſ- 

1 tion, 


— 


DISTRESS, 


tion, though the lord might have inſiſted on all the arte, 

before admiſhon, yet as he did not by inducement of # 

promiſe of Jane at Gap, and relying thereon, yet I thi 

chat in the Caſe in queſtion he has not loft his right or t 

medy to recover the arrears, becauſe the lord has do 

nothing but what he ought to have done, viz. to adm 

the heir; in doing of which he acted only as an inſtru 

ment, and departed with no right of his own, and the ſ. 

was a lawful act; and for this reaſon admittance of hei conſider 

upon death of anceſtors, and ſurrenderees upon ſurrender: pfum 

though made by a lord, diſſeiſor, abator, intruder or te bak 

nant by ſufferance, or others that have defeaſible title Lancaft 

ſtand good againſt them that have right, becauſe it was thirty-0 

Co. Lit. 48. lawful act, and they compellable to do them. But volun upon th 

tary grants made by ſuch perſons will not be good; 1 aſk 

I think a voluntary grant would bar the lord's right to tA and his 

arrears for this reaſon, becauſe che lord was not compella profits 

| ble to grant, and he had an eſtate and intereſt in the tina =" © 

A voluntary granted. Therefore theſe are the reaſons which induce me * 
Ser to think that, in the Gaſe in queſtion, the lord may fil 


hold land com- 
bog = — —— diſtrain and avow for the arrears; for there is no other reme 
feitare, or cher. dy for him, as he is not within the purview of 32. Hen. 8, 
3 2 — cap. 37. to bring an action, as his executors might by that 
own, and which ſtatute for arrears in his life; and he does not ſeem to 
; he may or may me to have done any act to bar himſelf but by the bare 
— — admiſſion, which is an act in pais, and not made by any 
tion, grant again deed or record ſo as to work an eſtoppel, and in which 
| . he acts only as a bare inſtrument without having any in- 

berent right in him: but I muſt admit, that I cannot find 
any Caſe in point adjudged. =; 


incal - Inn, Sep. 8, 1756. THEOD. JOHNSON, 
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pY indenture then dated, and made between James 

Aſheton, gent. of the one part, and John Francke, gent. 
of the other part, the ſaid James Aſheton did, for the 
© conſiderations therein, demiſe, grant, bargain, ſell, ſet, and 
kum let, to Francke, his executors and adminiſtrators, 
ll and ſingular the meſſuages, &c. of him the ſaid Aſheton, 
n Bedford, in the pariſh of Leigh, in the ſaid coun 
Lancaſter, to hold the fame from the date thereof for 
thirty-one years then next enſuing, for the ſeveral uſes, and 
pon the truſts, and ſubject to the proviſoes therein expreſſed ; 
[that is to ſay) that Francke, his executors, adminiſtrators, 
nd affigns, ſhould and would permit and ſuffer faid Aſheton, 
nd his aſſigns, to receive and take the rents, iſſues, and 
wofits of premiſes to his own uſe, during his /fe, if the 
term ſo long continued; and after his deceaſe, that then 
Frncke, his executors, &c. ſhould, during the reſidue of 
the term, by, with, and out of, the clear yearly rents, iſſues, 
nd profits of the premiſes, levy and raiſe the full ſum of 
gol. for the equal uſe and benefit of Mary, Ann, and 


Lizabeth Francke, daughters of ſaid Francke, and grand- 


Wghters of ſaid Aſheton, ſhare and ſhare alike ; with a 
proviſo therein, that if Francke ſhould, by perceptions of 
rents, iſſues, and profits of premiſes, have raiſed and received 
de zool. together with all coſts and charges touching the 
mnagement and execution of the indenture, and the truſts 
herein, before the thirty-one years ſhould be expired, 
bat then the indenture, and every thing therein, ſhould 
devoid; and with a further proviſo, that if Thomas Aſheton 
lon of the ſaid James Aſheton), his heirs, executors, 
aminiſtrators, and aſſigns, or any of them, did or ſhould, 
any time or times then after, advance and pay the faid 
Inncke, his executors, adminiſtrators, and aſſigns, the faid 
Fool. or ſo much thereof as ſhould remain due to the uſes 
before expreſſed, that then the indenture, and all the matters 
herein, ſhould ceaſe. | ' 
BY indenture tripartite then dated, and made between 
lie aboye-named John Francke, of the firſt part, Mary, 


Ann, and Elizabeth Francke, daughters of the ſaid John 
Thomas 
Aſheton, 


Iracke, of the ſecond part, and the aforeſaid 


of of money to 


15. May, 1709. 


Cassz 1. 


An eſtate is 
conveyed for a 
term of years in 
truſt for pay- 
ment of a ſum 


three perſons, 
of whom two 


died before pay- 
ment.,—Mr, 
FAZzAKXER- 
LEY's Oy1- 
N10N, Whether 
the,ſhares ſur. . 
vived, or were 
payable to the 
ſeveral repreſen 
tatives of the 
deceaſed ? 


28. May, 17d. 


named James Aſheton, and uncle of the ſaid Mary, Ann, 


his faid daughters; and further ſetting forth, that whereas 


of the term, _ to a defealanee on payment of the 


-and fon Abraham are 


© unmarried ; but before her death made her will, and 
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Aſheton, by the name and deſcription of Thomas Aſhet 
deic ton 
of Staple Inn, London, gent. (ſon and heir of the ri, 


and Elizabeth Francke), of the third part, reciting the 
above-mentioned indenture, and alſo ſetting forth, that the 
faid James Aſheton on the 25th of May 1709 died, fo that 
John Francke became entitled to the remainder of the 
term of thirty-one years, and the rents and profits of the 
premiſes, till he had received 5ool. for the equal-benefit of 


the 500l. being to be raiſed out of the rents and profits of 
the premiſes was by all the parties, after a due calculation 
thereof, agreed to be worth, in ready money, 3421. ; 
and alſo ſetting · forth, that the ſaid Thomas Aſheton had not 
only paid the intereſt of the 3421. to the day of the date 
of the indenture, but alſo had paid 408. part ef the 3421. 
ſo that there then only remained due 340l.; it was by the 
faid indenture witneſted, that the ſaid Aſheton ratified and 
confirmed the meſſuages, lands, &c. to Francke, his 
executors, adminiſtrators, and aſſigns, during the remainder 


340l. with intereſt, on the 28th of May then next; with a 
covenant on the part of the ſaid Aſheton, his heirs, execu- 
tors, and adminiſtrators, for payment of the ſaid 3401. and 
intereſt on the ſaid 28th ok May ; and a covenant on the 
part of Mary, Ann, and Elizabeth, to convey the premiſes 
to the ſaid Aſheton on payment of the 340l. and intereſt ; 
and alſo a covenant for the faid mr. Aſheton's receiving the 
rents and profits till default of payment. 

FRANCKE made his will, and appointed his wife, his 
fon Abraham and fon Thomas executors ; and. on the 
10th of November Zong died; ſince which his widow 

o dead; fo that Thomas is the only 
ſurviving executor. : | 

ELIZABETH, one of the three daughters (in the life-time 
of her mother), to wit, on the 13th May 1731, died inteſtate 
and unmarried ; at whoſe death a conſiderable part of her 
ſhare of the 340l. and intereft remained unpaid ; and 
letters of adminiſtration have been ſince granted to Edward 
her brother. | 

Man v, another of the three daughters, received ſeveral 
ſams in part of her ſhare and intereſt, and is lately dead 


appointed Thomas her brother ſole executor and refiduary 
75 ANNE, 
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Aan, the other of the three daughters, intermarried 
with James Derbyſbire, and received the whole of her 
hare, and intereſt after the rate of 5]. per cent. and died 
her her ſiſter Mary. 

Ma. ASHETON is ready and deſirous of diſcharging 
what remains unpaid of the thares of Mary and Elizabeth, 
lat is doubtful to whom he can pay the ſame with ſafety. 

Witt ſo much of the ſhare of Elizabeth (who died the 
{rſt of the three daughters inteſtate) as remains unpaid go 
© the ſurvivors, according to the ſtatute of diſtributions? 
nd if to the ſurvivors, Will mr. Derbyſhire, as repreſenta» 
tre to Anne his late wife, be entitled to a moiety equal 
with the repreſentatives of Mary, who was the laſt ſurviving 
kughter ? and as the money was at the death of Mary 
md ſtill is unpaid, Will not her repreſentative be entitled 
tb the whole? or, Will not a diſtributable ſhare of 


. Elizabeth come to the executors of Elizabeth the mother? 
| « 

; LAM of opinion, that Elizabeth's ſhare did not ſurvive, 
r te three ſiſters being in nature of tenants in common of 
: de 500l.; but Elizabeth's ſhare is to be paid to her 
f aminiftrator, to be diſtributed amongſt her next of kin; 
d ud Elizabeth's mother being living at the death of 
ce WH Elizabeth, ſhe was entitled to a diſtributive ſhare, and her 
1 Fexecutor is now entitled to the ſame. 

v As John Francke the father ap by the above deeds 
idea truſtee for his daughters, Whether will it be moſt 
* Wiſeable for mr. Aſheton to pay the money now due to 
. Thomas, the ſurviving executor of John his father, or to 
ly he repreſentatives of the daughters? or, Who are the 


noſt proper perſons to give mr. Aſheton a legal diſcharge ? 


Ir is not a matter of great moment; but I think the 
nolt natural way is, to pay what is reſpectively due to the 
y ſepreſentatives of the ſeveral ſiſters, and to take diſcharges 
n them for the money ſo paid. 


N. FAZAKERLEY. 
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Anſwer, 


Anſwer, 
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A freeman of 


London, upoRt 
his marriage, 
enters into a 
bond eondition- 
ed for his giving 
to his intended 
wife, by deed or 


' will, in lieu. of 


dower, 450l. 
and for permit- 
ting her to diſ- 
poſe of gol. by 
will. Obligor 
dies inteſtate, 
and without 
having made 
any gift to his 
wife in his liſe- 
time, Mr. 


\Pzzns Wil- 


Lians's Or t- 
ton, Whether 
by ſuch bond 
the wiſe will be 
debarred of her 
ſhare by the 
cuſtom of Lon- 
don in her huſ- 
band's perſonal- 
ty ? and, Whe- 
ther a certain 
fam advanced 
by the inteſtate 
in his liſe - time 
with his daugh- 
ter by a former 
venter in mar- 


riage, ſhould be brought into hotchpot ? 


x. Oe. 


DI18TR tHuTtoN; 
; A 
OHN SH: "PM x | the d 
AW is bound tints Thomas Naſh, by bond | 
) dated the 4ſt of July 1708, anno ſeptimo * Lane * 
in the penalty of 1000]. conditioned as follöweth: = I 
DETTING forth, that a marriage was intended to be had marr! 
between the faid John Shaw and Sarah Adams, widow ; the ol 
and that if it took effect, and that ſhe ſhould ſurvive; then and p! 
if the faid John Shaw do and ſhall, by his laſt will and took 
teſtament in writing, or otherwiſe, give and leave to and for ſtance 
the uſe of the faid Sarah his intended wife, the full ſum of kad | 
4.50. in ready monies, goods, or chattels, by legacy or and h. 
otherwiſe, to be paid and delivered unto the above-named Caugt 
"Thomas Naſh, his executors and afſigns, by the executors and h 
or adminiſtrators of the ſaid Shaw, within the ſpace of three that, 
months next after the deceaſe of the faid John = in truſt I df 
to be employed by the ſaid Thomas Naſh to the only Pol. 
proper uſe of the ſaid Sarah, at her own free will and WF the e 
pleaſure, and for no other intent and purpoſe whatſoever; WF Shaw 
in lieu and full ſatisfaction of her thirds and title of dower : incluc 
AND alſo, if the ſaid John Shaw do and ſhall peaceably I minis 
and quietly permit and ſuffer the faid Sarah Adams, at any ny. 
time or times during her coverture, to make her will and ber f 
teſtament, in writing or ptherwiſe, to give and diſpoſe ef er an- 
the ſum of gol. of lawful money of Great Britain to ſuch {W 4d nc 
perſon or perſons, and to and for ſuch uſes, intents, and W. 
purpoſes, as ſhe ſhall appoint; then this obligation to be bun 
void, or elſe it ſhall ſtand in full force. by th 
N. B. Tux marriage took effect, and the ſaid John het 
- Shaw died lately, and made no will in writing or otherwiſe; ber a 
nor did he give and leave to her 450l. in ready money, Wiſh ber 
or chattels, by legacy or otherwiſe,” to be paid and iſ und it 
delivered prout bond unto the ſaid Sarah his wife now &,. 
living. 

IC 
| | of the 
Fux faid John Shaw having made no will, nor left andi d to 

gave her (for the words are in the copulative) anything * 
Þut what falls to her as adminiſtratrix, and as ſhe is 4 a 
freeman's widow, Whether the whole penalty is not #iterv 
forfeited to her uſe, or the ſaid bond * # # # $ * * FRE (f Te 
ſince it does not appear that ſhe at any time did conſent to perſor 
take ſuch bond; and it is not * * * # * # ® ®, becauſeſh ther 


brought him above 5ool. in ready money: 


A COUR 
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A COURT of equity will relieve againſt the penalty of Anſwer. 
de bond, upon the payment of 450l. with the intereſt 
fom the death of John Shaw the huſband, 


In all probability the above -named Sarah, before her * Ware. 
marriage, did agree to accept of this bond. Thomas Naſh, 
the obligee in the bond, was a truſtee of Sarah's naming ; 
and probably after the bond was executed, ſhe or her truſtee 
took the bond into their cuſtody, any of which circum- 
ſances is an agreement to the bond, Meta further, the 
kid John Shaw was a citizen and freeman of London, 
and hath left behind him the ſaid Sarah his wife, and one 
qwghter who is married, but ſhe was of a former venter, 
and he advanced her by portion on her marriage ; and fince 
that, and ſince his marriage with the ſaid Sarah, he hath 
paid for the uſe of this daughter, to her huſband, above 
Aol. in diſcharge of his debts, money lent and now due to 
the eſtate: and now the whole eitate of the ſaid John 
Shaw, being all perſonal, is not above the value of 12001. 
including bad debts ; and the daughter ſeeks to get ad- 
miniſtration, and pretends ſhe will pay her mother-in-law 
only 4501. and pretends ſhe will not allow her the watch 
her father gave her at her marriage, and other trinkets, 
or any paraphernalia whatſoever, though the faid mr Shaw 
ad not die in debt. 

WHrar is the ſafeſt way for the widow to take for her 
own ſecurity? and, Whether ſhe has any election to take 
by the cuſtom and waive the bend, or no? if ſhe can, 

ether the daughter ſhall not be compelled to ſtand by 
her advancement, and that the 2201. be admitted as part 
o her eſtate, and that the widow may not have her ſhare, 


0 5 ſhe may not retain her trinkets and paraphernalia, 
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I CONCEIVE, this bond being mentioned to be in bar Anſwers 
ofthe ſaid Sarah's thirds and title to dower, it will be intend- 
| ed to be a bar to the wife of her title to dower out of ſuch 
nun eſtate as her huſband Shaw then had, or might 
ro iterwards have; and the bond not mentioning the cuſtom 
of London, or ſtatute of diſtributions, or the huſband's 
perſonal eſtate, 'it will not, as I conceive, bar the wife of 
ether of theſe rights; but I take it, this 4501, ſecured to 
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be left her by the bond, will be taken to be part of h 


cuſtomary part, and of her diſtributory part upon t 
© Ratute of diſtributions, and ſhall be underſtood in equi 


as ſo much money left her by her huſband, in compliand [ 
with his faid bond. f 3 Lond, 
Tx ſpiritual court will probably grant Sarah the widoy ith 
letters of adminiſtration to her huſband ; and the rather i 
regard ſheis alſo a bond creditrix, and likewiſe has a rig 
to a part of the perſonal eſtate of her huſband, as ſhe is th 
widow of a freeman of London ; and the faid widow oug] f. 
do inſiſt upon it. | T 
Ir the inteſtate's (mr. Shaw's) only child, to wit, h 1 Ar 
daughter „ was fully advanced by her fathe bet 
me inteſtate, in his life-time, this will be a circumſtano i 4. 
much to the advantage of Sarah the widow ; for then * 
freeman's only child having been fully advanced will be o « he 
of the caſe, and it will be taken as if there was no child «al 
and in ſuch cafe Sarah the widow will be' intitled to * 
moiety of her huſband's perſonal eſtate; and fo it has beef 1 
determined in chancery; and the widow will likewiſe hay «y 
the third of the remaining half of her huſband's perſon: Gar 
eſtate, upon the ſtatute of diſtributions, he dying inte ſtate +: 
and his daughter will have the other two-thirds of the (aig « ; 
remaining moiety, | Kt 
Bur if the daughter were only advanced in part by he ＋ 
father, then the daughter will come into a full orphanag + 
part, viz. a moiety of the perſonal eſtate, ſhe being th 4 
only child, and will not be. obliged to bring what ſhe h⸗ ref 
received into hotchpot ; for the child bringing back int of 
hotchpot is only in fayour of the abovefaid child or childre 4 
to make an equality among them, and not in favour of th 4 
wife of the freeman. g | 


IF the 3201, can be made appear to be a ſubſiſting deb 
due to the inteſtate from the daughter, it muſt be the 
taken as part of the freeman's perſonal eſtate, of which the 

- widow will be entitled to a ſhare. 
SARAH 
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asm, the freeman's widow, is entitied to her watch 

. Adee trinkets, and to her bena paraphernalia, and to the 
Emiture of her chamber, by the cuſtom of London; 
nd 1 conceive, the bond not mentioning che cuſtom of 
London does not bar her of anything of theſe things. 


12th Aug. 1719. W, PEERE WILLIAMS, 


LG. V A. 


HOMAS NOWELL, by his will duly atteſted, did Can 3. 

give, deviſe, and bequeath, in the words following: 2d Sept. 1736, 
« And as for ſuch goods, effects, and eſtate, as God hath A teſtator gives 
k been pleaſed to bleſs me with in this life, my debts and * = _—__ 
k funeral expences being fir/t 2 and ſatisfied *, 1 give, OE 
C{eviſe, and bequeath, and diſpoſe of the ſame, in manner tife, with 
and form following; (that is to ſay) I give, deviſe, and divers limita- 
a bequeath, unto my dear and loving wife, Mary Nowell, tons ober of 
il my ready monies, plate, houſehold goods, and ſtock, — 
6 together with all and ſingular my meſſuages, tenements, no further 
and hereditaments, coach-houſes, ſtables, ſtable-yards, diſpoñ̃t ion of 
© and premiſes, with their and every of their appurtenances, the perfonalty ; 
u whether freehold and leaſchold, and whercloever the ſame nd, appoints his 
C zre ſituate, ſtanding, and being, with all other my goods, OG 
u effects, and eſtate, of what nature, kind, or condition, Teſtator dies. 
& ſoever, to hold unto my ſaid wife, Mary Nowell, for and The wife enjoys 
( during the term of ber natural life; and from and real and 


( 1 40 after her deceaſe,' I give, deviſe, and bequeath, perienal aan 


. N . during her life. 
* and diſpoſe of the ſame in manner and form foll;wing.” —_— ber wil 


Then follows a deviſe of his ſeveral meſſuages, &c. diſpoſes of the 
both freehold and leaſchold, to ſeveral deviſces therein- perſonalty, and 
named, who were appointed to take ſuch premiſes to them PPoints C. her 
reſpectively deviſed, from and immediately after the deceaſe 23 
e the ſaid teſtator s wife, Mary Nowell. Then the teſtator As — 
goes on and ſays, & Alſo I give unto my nephew George x10, Whether 
* dealy the ſum of 100l.; alſo I give unto Alexander the execurrix of 
„ Hazelar the ſum of twenty guineas ; alſo, from and ds widow is 
* unnediately after the deceaſe of my ſaid wife, I give ts my ae * 
* brother John MWowell, my ſiſters, Suſannah Blackhall, to the teſtator 

* Mary Cole, Elizabeth Sealy, and Aun Jefferies, 108. each. tor the latter's 


* Ale, my will is, that my ſaid wife, Mary Nowell, ds and Perſonal eſtate $ 


N. I. Teftator ſayg only debts, and nothing about legacies in this place. 
« ſball 


#*% * ' . — 4 
* ; 9 3 W 4 * 
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n 


of ſuch perſonal eſtate, after pay! ng the legacies appointed 


PISTRIBUTION, 


ce ſhall quit the bufineſs I now follow as fron after my deceaſe 


heb. He peſſubly can ;** and made his ſaid wife ſole executriæ; only 


foon alterwards teſtator died, without revoking or life 
altering his ſaid will. 

TEsTATER'S perſonal eſtate, at the time of his death, ſt 
conſiſted chiefly of ſtock in trade, and was ſuppoſed to 
amount to upwards of 10,000], ; and mrs, Nowell, his bel 
widow and executrix, ſoon after his death proved the will, hel 
and fold all the ſtock, and quitted the buſineſs, but was e. 
never called upon for any inventory in her life-time and 2 
ſhe has been dead about ſeven years; and before her 
deceaſe, in her widowhood, made her laſt will and teſtament, rel 
and appointed one mrs. Frances Grubb, widow, her ſole acc 
executrix, who proved ſuch will, and poſſeſſed herſelf of I c. 
aſſets belonging to her teſtatrix to the amount, at leaſt, 1 
in value of the aſſets which mr. Nowell left; and mrs. 


Grubb hath, fince mrs. Nowells death, paid the ſeveral V 


legacies given by mr. NowelPs will to be paid after his wife's ac 
deceaſe, but reſuſeth to account with mr. Nowell's next of | 
kin, who now claim the reſidue of mr. Nowell's perſonal 
eſtate, after paying the legacies. Wherefore, 

Ir by mr. Nowell's will his wife had only the uſe of all 
his perſonal eſtate given her for life, and after her deceaſe 
then the next of kin of mr. Nowell be not entitled, 
under the ſtatute of diſtributions, to all the reſidue 


918 


by his ſaid will to be paid after his wife's deceaſe 
(as being ſo much undiſpoſed of after her deceaſe) ? 


or, Whether the teſtator's wife, and alſo executrix of his WM hi 
will, was entitled, either by the words of the will or as 
executrix of ſuch will, to Gs the whole perſonal eſtate pe 
to her own uſe, ſubject only to the payment of the legacies n 
appointed to be paid after her deceaſe i and if ſuch reſidue 
belongs to the next of kin, then, Whether it belongs to 
ſuch perſons who were teſtator's next of kin at the time of F 
teſtator's death, and their repreſentatives, or to ſuch perſons 
only who were teſtator's next of kiy at the time of the 
death of teſtator's wife ? and if the next of kin be entitled, WW p 
then, Whether a bill in equity be now proper to be brought WF ; 
by ſuch next of kin againſt mrs. Grulb, who is executrix | 
of mrs. Nowell, for a diſcovery of aſſets of both mr. Nowell * 
- and mrs. Nowell, and to have ſatigfaction made them b 
for the reſidue undiſpoſed of mr. Nowęll's perſonal eſtate? | 


I THINK, 


DISTRIBUTION. | 385 


1 THINK, that by mr. Nowell's will his wife had Anfwer, 
ally the uſe of all his perſonal eſtate given to her for her 
lie; and as it is not given away particularly, I think, 
that the reſidue, after debts and legacies paid, will be 
lifributable amongſt the next of kin; and that it will not 
belong to the wife as executrix.— And I think, that it will 
belong to ſuch perſons as were the next of kin at the death 
of the teſtator ; for the right to it veſts at the time of the 
feath of Thomas Nowell, he dying inteſtate, quoad the 
reduary intereſt ; ſo that in caſe mrs. Grubb ſhall refuſe to 
zccount for this perſonal eſtate, I think, that then the next 
of kin of mr. Nowell at his death, and their repreſentatives, 
ſhould file a bill in chancery againſt her for a recovery and 
account of this reſduum; and that it may be diſtributed 
according to the ſtatute. 


Lincoln's Inn, 
July 19, 1754. 


R. WILBRAHAM. 


A MERCHANT dies poſſeſſed cf a perſonal eſtate, Cat 4. 
leaving B. his uncle and D. his nephew, child of his 

brother C. who died before A. 

Ir B. is entitled to any and what diſtributive ſhare of the quere. 
perſonal eſtate of A.? or, Do the whole go to D. the 

nephew of A. as repreſentative of his (A. s) brother C.? 


I DO not know of any caſe determined on this point in Anſwer. 
chancery or exchequer ; but I am of opinion, that the 
nephew of A. the child of his brother C. is entitled in 
preference to the uncle, and excluſive of him. It is now 
ſettled in the Caſe of Evelin and Evelin (determined by 


preferred to the grandfather ; and as clearly, he is to be 
preferred to the uncle; becauſe, although the grandfather 
bin the ſecond degree from the inteſtate in the aſcending 
Vor. I. Cc line, 


ord Hardwicke), that the brother of the inteſtate is to be ol 
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line, as the brother is in the collateral line, Eorhputing 
through the father, according to the Roman Law, yet it 
ſaid, . Nullus eft proximior paire, ideoque collateraliby 
« ſecundus gradus obtinet vicem primi,” as the paſſage | 
cited by lord Hale, r. Vent. 423. in the Caſe of Colling 
wood and Pace. This being ſo in the caſe of the brother 
who muſt be preferred both to the grandfather and uncle 
J think-it follows, that the nephew muſt be preferred te 
either; becauſe he is allowed by civil law to repreſent hi 
father, the brother of the inteſtate. 
Bur, according to the civil law, there can be ne 


repreſentation in the aſcending line, whether lineat o N 
collateral, of one nearer in blood by one remoter (a if 
for example, of a father by a grandfather or uncle); un 
and the ſtatute of diſtributions of Car. 2. in England 
has expreſsly enacted, © that amongſt collaterals there ſhall 7 
ec be no repreſentation beyond the children of the brothe 500 
« and ſiſters of the inteſtate.” Vinnius alſo ſays, in his * 
« Diſſertatio de Ratione Succedendi ab Inteflato E. Jure d 
« Noviſſume,” That by Juſtinian's conſtitution upon ung 
ce this ſubject, potius eff jus fillorum fratrum; tanquanfiz,.. 
« defcendentium, quam patruorum aut avunculorum, qui: 
« inflar ſunt aſcendentium.” This paſſage is the direct an 
3 of a very learned civilian upon the mou in e 
queſtion. but 
”__ 30, 1 | C. YORKER 
q 
I was told, WiLBRAHAM gave an Opinion that they Wc 
were K entitled. Fed Quere. | au 
| (2 
\ fe 
$ | bat 


DOVE- 


N 


DO VE HO Us E. 


PERSON is ſetting-up a plgeon-houſe in mr. Pryſe's Cs. 
manor; and he has not above 30l. a- year. Mr. Ric 's 


\ Oeixiox, Whes 
ther any but the lord of a manor can ereQa dove-cote ? 


A 


WHETHER he can do it if there was an old oneformerly ? Quare. 
orif not, but this erected new; What courſe mr. Pryſemuſt 
ue in either caſe ? and, What the law is in this caſe, 
both common and parliamentary ? 


THIS matter, of erecting a pigeon-houſe, I find by the Anſwer. 
Books to be an old litigated point. It has been the current 
opinion in the country, that none but a lord of a manor, 
vithout licence, can erect a pigeon-houſe; but that a 
tenant of a manor cannot eret one without the lord's 
licence, 2. Rolle's Abr. 139. (F.) pl. 1, 2. And my 
rd Coke, 5. Rep. 104. b. ſays, it was reſolved, that none 
wuld newly erect a dove-cote but the lord of a manor ; 
md if any did it, he might be preſented in the leet ; 
ut none could have an action on the caſe, by reaſon of 
c. infinite actions which might be brought; and he 

bys, of that opinion was fir Roger Manwood, chief baron, 
mall che court of exchequer. This was the 3gth and 
hey Nea of Elizabeth. But afterwards this point came in 
queſtion again, in the 16th of king James 1. in a great 
(aſe between Dewell and Saunders. The plaintiff was a 
ſeeholder within the manor of Ifleworth (whereof the 
al of Northumberland was lord, and had a leet), and 
ected a new dove-cote thereon, and ſtored it with 
Igeons, and ſuffered them to fly out and in; which was 
„ Ce 2 preſented 


duove-houſe in any town, unleſs he had 408. a-year 


te plaintiff brought an action of treſpaſs. And the cou 


preſented in the leet as a common nuſance, and 
amercement of 40s. was aſſeſſed, and a pain of 16 
impoſed if he, did not pull it down; which he not doing 
diſtreſs was made by the defendant for the x21. ; for whic 
there held the erecting a dove-cote as no nuſance; an 
they denied the Caſe in 5. Coke, 104. b. to be lay 
and gave judgment for the plaintiff. This Caſe is full 
reported Cro. Jac. 490. Popham, 141. 2. Rolle's Rey 
3» 4» 5- 30, 31, 32. Yet the court ſeemed to agree, i 
the argument of this Caſe, that if a man ereQts a dove-cote 
and keeps ſuch a number of pigeons therein whic 
flying abroad, deſtroy and damage the country, then 
may be indicted for this as a nuſance at the ſeffions « 
peace or aſſiſes; and in Popham, 142. in the margi 
is a note, that exceſs of dove-cotes is reſtrainabie by t 
juſtices of aſſiſe; I ſuppoſe he means by indictmen 
And I find in Officium Clerici Pacis, 115. (a book of 
great authority) an indictment for erecting a dove-houſe 
to the common nuſance of the king's ſubjects ; which is ; 
the indictments of that kind I can find in the Books. 
As for any ſtatute againſt erecting dove-cotes, I can fin 
none. There were ſeveral ancient ſtatutes for preſervin 
pigeons, which are either repealed or grown obſolete 
for they are left out of the ſtatute-books ; but I find nc 
the leaſt footſteps of any laws againſt doye-cotes. . 
Non dolthink, that the common law prehibits the erect 
ing of any dove-cote ; for it appears, 2. Rolle's Abr. 136 
(F.) pl. 3. that in the 4. Hen. 4. n. 64. the commons pray 
the king, that from thenceforth no one ſhould have 


and if any one ſhould erect one, he ſhould be fined for it 
but the king anſwered, he would adviſe ; and ſo no ac 
paſſed. Wherefore this is a ſtrong proof, that by the e. com 

mon law a dove-houſe may be erect: d. 


| Ugo 


DOVE-HOUSE. 


Uron the whole matter, if this man builds a dove-houſe, 
ud keeps ſo many pigeons that they are a nuſance to the 


<O 


country, by devouring their corn, I think, he may be 


1 
on 


indited at the quarter-ſeſſions or aſſiſes for this nuſance ; 


IC 
u 


hut if the quantity of pigeons are ſo ſmall that they do 


zo harm, I do not perceive what mr. Pryſe can do with 


JOHN RICE. 
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Casr. NATHAN GRIFFITHS, elq. being ſeiſed in fee of : 
& 8 eſtate in Wales, by leaſe and releate conveys it tq 
— ene John Philips and Thomas Howell, and their heirs, in 
— * . ? 

tothe uſe of truſt for himſelf for life, and after his deceaſe to the uſe of 
himſelf for life; Thomas Griffiths (an illegitimate fon of Nathan), and 
1 the his heirs for ever. 5 
ates THromas GxryFiTHs dies inteſtate, and without iſh 
timateſonin f - | „n * 
The ſon d es poſſeſſed of a perſonal eſtate, beſides the reyerſion of the 
inteſtate, and Eſtate conveyed as above, 
without iffue, THz lord of the manor now pretends to a right « 
1232 4 adminiſtration as to his perſonal eſtate, and alſo a title to 
Ate —Mr. the reverſion of the real eſtate. - | 
Honxsmax's Orinioxn vpon the claim of the lord of the minor to the inteftate's 
Perſonalty ; and upon the molt adviſeable method of effectuating a compromiſe for the lord's 
title by eſcheat to the baſtard's eſtate in remainder, the lord being only tenant for life of 


the manor. * : 


1. Quzre, By what method can the lord of the manor be defeated 
of ſuch his pretenſions, Nathan Griffiths being ſtill alive ? 


Anſwer, UPON peruſal of the leaſe and releaſe, I cannot ſees 
2 as the Caſe ſtands, but that the inheritance in fee, expectant 
upon Nathan Griffiths death, is eſcheated to the lord of the 

| fee of whom the premiſes are holden, for want of heirs of 

Thomas Griffiths, But as to his perſonal eſtate, how the 

lord of the manor claims that, or right of adminiſtration 

to him, I do not ſee, unleſs there be any ſpecial cuſtom 

within the manor for that purpoſe, or ſome grant of that 

prerogative or royalty from the crown to the lord of that 

manor 3 for otherwiſe the perſonal eſtate of ſuch a perſon 

| dying inteſtate belongs, I think, to the crown : but 

, whoever has right of adminiſtration, debts mult be —_ 


ESCHEATS. 


a therefore, ſince Thomas died conſiderably indebted 
his father, I think, it may be very proper for mr. Nathan 
Griffiths to endeavour to get letters of adminiſtration as 
principal creditor 3 and by that means he will more eaſily 
gay himſelf, and oppoſe the lord's pretenſions about the 
perſonal eſtate : and as to the real eſtate ſettled, it ſeems 
tobe his beſt way to compound that matter with the lord, 
i; well and as ſoon as he can. | 


Jon, 1. 1713. GILB. HORSMAN. 


Taz marquis of Wincheſter, being lord of the manor 
wherein the eftate mentioned in the Caſe annexed 
gcheated, has agreed upon terms to reconvey his right 
to the faid eſtate to ſuch perſons as mr. Griffiths ſhall 
appoint or deſire. | | 
Note, THE marquis is lord of the manor in right of 
his lady, who was daughter and heir of the late earl of 
Carberry, The ſettlement upon the marriage of the 
marquis and his lady we cannot have the peruſal of; 
but we are informed, that thereby the eſtate is ſettled 
upon them both for life, and to the longeſt liver of them; 
and the reverſion ſettled in tail male upon the iſſue of that 
marriage; and for want of iſſue, to the right heirs of the 


kd 

"_ THERE is no iſſue of this marriage, nor any 
like to be. | 
By what conveyance or aſſurance in the law can the 
marquis and his lady, or one of them, make a good title 
of the premiſes to ſuch perſon or perſons as mr, Griffiths 
nominate or appoint? 5 


I THINK, the beſt way will be to take a conveyance 
by leaſe and releaſe, and covenant for a fine from the 
marquis and his lady, which will effectually convey their 
eſtates for life and the inheritance in fee; and in caſe there 
be no iſſue male of that marriage, mr. Griffiths will be again 
lanſtated in the whole: but leſt there ſhould be iſſue, it 
may be proper for mr. Griffiths to ſecure hamſelf from 
ſuch claim as well as he can, by covenants from the 
C 04 marquis. 


2. Warp, 


* 


Let the fine bs 
fur conuſance ds 
droit come ceo, 
with warranty 
againſt my lord 
and lady,and the 
heirs of my lady; 
or elſe with dou- 
ble warranty 
againſt the heirs 
of eachof them. 


| ESCHEAT * 


marquis. It may not be amiſs in the releaſe to recite 
how the Eaſe ſtands in ſhort, viz. that mr. Griffiths is 


ſeiſed for his life, and that the inhexitance in fee is. 
eſcheated to the. lord by the death of Thomas Griffiths 
without heir and that Nathan Griffiths had contracted | 
with che marquis for the purchaſe of the inheritance in fee [ | 
for ſuch a ſum. . 


March 18, 1716, - GILB, HORSMAN. 


* 


4 „ . - 
7 « % « 47 
* 4 $4 - g * " 2 
. 


"ESTATES 


( 393 ) 


- ESTATES TAIL. 


| HAVE made it a rule in practice to try to diſſuade te- 
nants in tail from endeavouring to bar their eſtates tail 
by fine alone. It is true, that if a man is tenant in tail, 
with the remaihder or reverſion to himſelf (in his own right 
infee), there is no doubt but that if he levies a fine with 
ptoclamations to the uſe of himſelf in fee, that will be a 
bar to the iſſue in tail, and the fee will be to him who levied 
the fine. But if a father is under a ſettlement tenant fur 
life, with remainder to his ſon in tail, with reverſion to the 
father in fee, and the father dies inteſtate, and then the ſon 
enters and levies a fine as above, to the uſe of himſelf in 
fee, and dies; there, if it ſhall have happened that the fa- 
ther had made leaſes, or confeſſed judgments, or acknow- 
ledged ſtatutes, or had become indebted by boad, or other 
ſpecialty binding the heir, the eſtate tail of the ſon ſhall be 
deemed to have been extinguiihed and drowned by the fine 
in the reverſion, which deſcended from the father to the 
ſon; and ſuch reverſion ſhall be deemed to have taken ef- 
fect as an eſtate in poſſeſſion; and the leaſes, judgments, 
ſtatutes, &c. of the father, ſhall attach thereon; and ſuch 
reverſion ſhall be conſidered as aſſets to pay the father's 
lad debts by bond or ſpecialty. This was fo adjudged by 
Lord Hardwicke in chancery, in the Caſe of Kynaſton and 
Delahay, about the year 1743, and I was adviſed with in 
that Caſe. 
Unpex theſe circumſtances it ſeems beſt, as the mat - 
ter requires ſo much diſpatch, to proceed both by fine and 


Let there be an indenture prepared; lord Villiers, of the firſt 
part; fir Charles Montague, and the counteſs of Grandiſon 
his 


recovery. The mode of the deed of uſes may be ſuch. 


The Or tino 
oft Mr. Boots 
upon th2 moſt 
eligible mode to 
be purſued by 
the iſſue in tail 
for barring tho 
entail, without 
i=tting in the 
prior incum- 
hrances of his 
anceſtor z with 
the Note of a 
Caſe adjudged 
by Loa DHA - 
Wiexx on that 


point. 
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ESTATES” TALL, 


his wife, of the ſccond part; meſſieurs Chriſtmas and Ken. 
. nedy, of the third part; lord Hertford, and lady Conway, 


ene of the faid earl's daughters, of the fourth part; pro- 
per perſons to be truſtees of the intended terms, of the next 
parts; then A. B. demandant; and, laſtly, J, S. and FN, 
releaſees and cognizees and terants, of the laſt part, 
State in the recital, that the lands after mentioned, by vir- 
tue of the ſettlement of the 12th June 1739, ſtand charged 
with a rent-charge of Zool, per annum, payable to lady 


Grandiſon for her lite for a jointure; and that, ſubject to 


that rent-charge, the frechold and inheritance of the pre- 
miſes is veſted in and limited þy. that ſettlement to the 
aid George Villiers, and the heirs male of his body; 


with remainder to the ſaid meflicurs Chriſtmas and Ken- 


nedy, and their heirs, as aſſignees and grantees (in truſt 
for the counteſs of Grandiſon) of the late Aland Maſon, 


' deceaſed, under the grant of the 18th March 1747; and 
- r=cite the treaty for the marriage, and other proper recitals, 
Therefore let it be witneſſed, that the faid lord Villiers, 


C M. and lady G. his wife, and meſſieurs C and K. grant, 
bargain, ſell, alien, releaſe and conſirm unto J. S. and 
J. N. they being in poſſeſſion under a leaſe ſor a year) and 
their heirs, all the lands compriſed in the ſaid ſettlement of 
1739, to hold unto the faid 7. S. and F. N. and their 
heirs, to the uſes after mentioned; and let the ſaid lord F, 
C. M. and lady G. for themſelves, ſeparately and reſpee- 
ti /ely, and their heirs, and alſo the ſaid meſſieurs C. and 
K, for themſelves and their heirs, covenant to levy a fine 
upon ſeveral writs of covenant, as of laſt Trinity Term, 
or as of the next Michaelmas Term, or as. ſoon after as 
may be, unto the ſaid J. S, and J. N. and their heirs, or 
the heirs of one cf them, to enure to the uſes herein-aſter 
expreſſed, And let it be declared, that as well the ſaid fines 
{ſo to be levied, and alſo tie grant and releaſe thereby made, 


ſhall operate, be, and enure, to the ſeyeral uſes, and fur the 


ſcyeral 
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ESTATES TALL, 


(eral intents. and purpoſes, following ; (that is to (ay) 
to the uſe of the ſaid J. S. and 7, N. and their heirs, to 
the intent, in the firſt place, that they may become perfect 
tenants of the freehold, in order for the ſuffering ſuch re- 
coveries as are after expreſſed. And let it be declared and 
reed, that for that purpoſe it ſhall be lawful for the faid 
4. B. to ſue forth as many writs of entry as ſhall be-neceſ« 
fary, thereby demanding the ſaid premiſes againſt the ſaid 
7,8. and J. N. and that they the ſaid FJ. S. and J. N. 
hal appear to the faid writs ; and call to warranty the ſaid 
lord V. who ſhall likewiſe appear; and vouch over to war- 
ranty the ſaid C M. and lady G. and the ſaid meſſieurs C. 
and K. who ſhall vouch over the common vouchee: and 
then declare, that the ſaid two common recoveries ſhall 
enure to the uſes and for the ſeveral intents and purpoſes 
following, viz. until the ſaid intended marriage ſhall be ſo- 
lemnized, to the intent to diſtinguiſh, annihilate, and de- 
troy, all the right, title, claim, and demand, of the ſaid 
lady G. or her truſtees, under the deed of 1747, to the 
laid groſs ſum of 89001, therein mentioned, Then you 
pay proceed with the other uſes agreed upon during the 
marriage treaty ; and, at che end, add a clauſe to this ef- 
fect, viz, That if it ſhall happen that the ſaid fines, or any 
of them, being ſo levied as aforeſaid, and the ſaid intended 
marriage being actually ſolemnized, that the faid George 
lord V. ſhall happen to depart this life before the ſaid com- 
mon recoveries, or any of them, ſhall be perfected and 
compleated ; then they the ſaid J. S. and J. N. and the 
ſurvivor of them, and his heirs, ſhall forthwith after the 
deceaſe of the ſaid lord J. by proper deeds and aſurances 
effectually ſettle, convey, and aſſure, the ſaid heredita- 
ments whereof the ſaid fine or fines ſhall be levied, or fo 
many of them whereof no recovery ſhall have been ſuf- 
fered, to the uſe of ſuch perſon and perſons, and for ſuch 
_ and eſtates, and with ſuch remainders oyer, and ſub- 


gr 
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ject to ſuch charges, powers, proviſoes, or limitations, 
as, under the uſes' and limitations therein before declared of 
the faid recoveries, would have beeri entitled to the ſaid 
hereditaments, in caſe the ſaid recoveries had been actually 
completed. | 
THE remaining points are but few. And, firſt, 
about the lands compriſed in ſuch of mr. Aland Ma- 
ſon's leaſes as are not warranted by his power of leaſing, 
I think you had better not inſert thoſe lands either in your 
releaſe, fines, or recoveries. An entry ſhould be firft 
made by lord J to avoid thoſe leaſes. In ſome caſes, to 
levy a fine before entry may operate fo as to extinguiſh the 
right of entry; and as ſome of the leaſes may be for lives, 
and ſo the freehold may be outſtanding, this may affect the 
validity of the recoveries now to be ſuffered, unleſs the 
Caſe may fall within the meaning of ſome acts that have, 
as J think, been paſſed in Ireland, giving remedy in thoſe 
Wir reſpec to the operation of the deed of the 18th 
March 1747, I think it will operate as a grant; and that 
the remainder in fee will paſs thereby, though there was no 
leaſe for a year, nor any inrolment. 
Inas mentioned to you how to extinguiſh the join- 
ture-rent of 800 l. per annum, and the right to the 80001. 
If a new rent of 8001. per annum is to be created for 
lady G. ſome particular lands ſhould be ſet apart in order 
to be charged therewith ; for that demand ſhould not ride 
over the whole eſtate ; or it may be made to iſſue out of an 
undivided third part, or out of a moiety, as ſhall be thought 
molt proper. The reſt of your plan ſeems very right; 
and, at the end, there may be a covenant from lord Vil 
liers, that-he will produce the repreſentatives of the ſur- 
vivor of the truſtees of the term of 200 years in the ſettle- 
ment of 1739, either to ſurrender that term, or to aſſign 


the fame fo new trullees, in order to wait upon and attend 
the 


ESTATES TAIL. 


the freehold and inheritance of the premiſes therein com- 
priled, according to the ſeveral uſes thereof before in that 
preſent deed limited, fo as to be ſubſervient to the ſaid uſes 
and eſtates, and to protect the ſaid premiſes from all meſne 
incumbrances. | 

25th September, 1771. JAMES BOOTH. 


_—_— 


Tat Caſe of Kynaſten and Clark, 2. Atk. 204. to 
which mr. Booth alludes, is as follovrs : 

„ THOMAS DELAHAY, on his marriage, ſettled his 
« eſtate on himſelf for life, remainder on his wife for life, 
« remainder to truſtees to preſerve contingent remainders, 
« remainder to his firſt and other ſons in tail male, remain- 


« der to himſelf in fee. There was iſſue a ſon, Thomas: 


« the father died indebted by bond. The fon afterwards 
« died without iſſue, but, by his will, deviſed his eſtate, to 
« the defendant Clark in fee.” 

Tae queſtion is, Whether the reverſion in fee, which 


is now come into poſſeſſion, ſhall be aſſets to pay the bond 
debts-of the father ? 


Lord HarDwickr, chancellor. — Before 3. & 4. 
Will. 3. cap. 14. the heir was not bound by lands deſcend- 
ing to him, where ſold or aliened before action brought; 
and if an obligor deviſed his land, the deviſee fo ſelling 
was not liable to the obligee. This fiatute was to re- 
medy the defect in 13. Eliz. cap. 5. of fraudulent con- 
veyances, and to extend jt to fraudulent deviſes. The ge- 
neral view of this act is to prevent creditors from being 
defrauded of their debts, and to make all deviſees equal 
with the heir where lands deſcend upon him; and, being 
made- to, prevent frauds, it ought to have the moſt liberal 
conſtrution. The heir is as much debtor upon the bond 
as the obligor, and fo laid down in Plowden, 440. Mr. 
Murray, counſel for the defendant, put this caſe :—A ſon 
and a daughter by one venter, and a ſon by the ſecond 


venter ; 


F vl 
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| ESTATES TAIL: 
vehter; the father dies indebted ; the fon by the filſt 
venter enters, is ſeiſed, and dies; the daughter is entitled, 
being poſſefſio fratris ; and mr. Murray ſaid ſhe is not 
chargeable with the father's debts. But I deny his poſi- 
tion, for ſhe is fairly liable to the debts. If lands had come 
unto an heir in poſſeſſion, and he had deviſed them before 
the writ brought, it is certainly within the ſtatute, Why 
not if it comes to him in reverſion? Tf in the preſent caſe 
there had been no deviſe, but the lands had deſcended to 
the heir of the ſon, and then the eftate tail had deter- 
mined, and fo in inſinitum, they would have been charge- 
able. Though the law ſays, that a reverſion after an eſtate 
tail is not aſſets, yet it is a groſs and inaccurate expreſſion, 
and is only ſub modo; for there is a liableneſs which makes 
it aſſets in futuro, or, in other words, a quality to be liable 
to debts in future. Indeed the fon might have ſuffered a 
recovery, and barred the reverſion in fee, and there the 
father's creditors would not have come in. If he had 


levied a fine, it would have barred the eſtate tail, but the 


reverſion in fee would have been liable. This court car- 
ries its power further than the law in ſome caſes, as it 
is doubtful whether an advowſon in groſs is aſſets or is 


extendible; yet lord King, chancellor, in Tong and Ro- 


binſon, Mich. Term 17 30, decreed it to be fold to pay 
debts by ſpecialty. So I think, that even at law an action 
might be maintained againſt the heir and this deviſee ; 
and this is warranted by Cliff's Entries. I am of opinion 
too, that this reverſion which is now come into poſſeſſion, 
' is liable to the ſpecialty debts of the father; and, by cir- 


cuity, ſimple contract creditors are to ſtand in the place 
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EXECUTOR Ss. 


BY indenture guinguepartite, of this date, made be- 
tween John Wheeler, gentleman, of the firſt part; 
Samuel Beardſley, gentleman, of the ſecond part; Oba- 
diah Lane, clerk, of the third part; Brook Hector and 
John Byrd, of the fourth part; and William W ood, efq. 
of the fifth part; the reſidue of a certain truſt term of 
1000 years, - which was created on or about the 6th of Ja- 
nuary 1703, in divers parts of the freehold eſtate of the 
ſaid Obadiah Lane, was aſſigned unto the ſaid William 
Wood, his executors and adminiſtrators, in truſt for the 
fd Brook Hector and John Byrd, their heirs and aſſigns, 
who were mortgagees in fee of the eſtates compriſed in 
the faid term of 1000 ow, for 14001. 
Txt monies ſecured under ſuch mortgage in fee were 
paid off before thg, month of Auguſt 1771; and faid 
Hector and Byrd thereupon reconveyed the mortgaged 
premiſcs in truſt for ſaid Obadiah Lane and his heirs : 
and by indenture of five parts, bearing date 2d Auguſt 
1771, made between John Taylor, doctor in divinity, and 
Joha Ward and Catharine his wife (which ſaid John Tay- 
lor and Catharine Ward are the executor and executrix 
of the ſaid William Wood) of. the firſt part, the ſaid 
Brook Hector and John Byrd of the ſecond part, the ſaid 
Obadiah Lane of the third part, Brooke Crutchley, gentle- 
. man, of the fourth part, and John Hyde and John Pod- 
more of the fifth part; therein reciting the creation of the 
laid term of 1000 years, and the ſeveral meſne affigninents 
thereof; and reciting, that ſaid Hector and Byrd had, by 
deeds of leaſe and releaſe, reconveyed all the ſaid mort- 
gaged premiſes to two truſtees therein named, and their 
heirs, in truſt for the ſaid Obadiah Lane and his heirs; 
and alſo. reciting, that ſaid. William Wood died feveral 
Fears ago, having firſt made and duly executed his will, 
and thereof appointed ſaid John Taylor and Catharine 
executor and executrix, in whom the reſidue of the 


-laid term of 1000 years then remained veſted, which was 


agreed ſhould be. afligned: and transferred unto ſaid Hyde 
and Podr Te their exgcutors, &c, in truſt for the pus- 
poſes therein- after mentioned; it was witneſled, that for 

the 


Casr. 


7. May, 17$4- 
The truſtee of a 
ſatisfi.d term 
by his will ap- 
points two to 
be his <xecu- 
tors, and dies, 
An affignment 
of this term is 
afterwards pre- 
pared, to which 
the 1wo execu- 
tors are made 
parties, and in 
which they are 
each of them 
expreſſed to aſ- 
fixn, &c, One 
of the executors 
renounces the 
executor ſhip, 
and refuſes to 
ſign the deed, 
Mr. BooTH's 
Oris tox, Whe- 
ther the æſſign - 
ment ſrom the 
other executor, 
wlio alone prov- 
ed the will, is 
effectual under 
the aforeſaid 
terms: 


EXECUTORS. 


the conſiderations therein mentioned, and in purſuance 5 
rformance of the ſaid agreement, and in > 09 ule 
ve ſhillings apiece to ſaid John Taylor, John Ward, and 
Catharine his wife, paid by ſaid Hyde and Podmore, faid 
Taylor, Ward and wife (at the requeſt of faid Hec- 
tor, Byrd, Lane, and Crutchley), teſtified by their being 
made parties to and executing ſaid indenture of aſſignment, 
did each of them aſſign, transfer, and ſet over, unto faid 
Hyde and Podmore, all the faid premiſes for the refidue cf 
the ſaĩd term of 1000 years, in truſt to attend the inheri- 
tance of the premiſcs ſo woos or to truſtees and their 
heirs, in truſt for the ſaid Obadiah Lane and his heirs as 
aforeſaid. | | 
Tuis deed hath been executed by all parties except 
doctor Taylor, who has refuſed executing the ſame, as he 
declined proving the will of ſaid William Wood, or inter- 
fering in the executorſhip; which will was ſolely proved 
by Catharine Ward the executrix ; and ſhe alone took upon 
ws A the executorſhip. | Eh 
R. LANE hath fold part of the premiſes compriſed in 
the ſaid term of 1000 years, and a doubt has been lately 
made on behalf of the purchaſer, that the term veſted in 
William Wood was not properly and effeftually aſſigned to 
meſſieurs Hyde and Podmore, as doctor Taylor has not 
executed the ſaid aſſignment] though it ſeems to be thought 
by the agent for the purchaſer, ' that ſuch aſſignment may 
be cured by mrs. Ward's joining with meſſieurs Hyde and 
Podmore in an aſſignment of the term in truſt for the pur- 
chaſer, ſtating, that ſne alone proved the will of William 
Wood the truſtee, and that doctor Taylor, the other exo 
cutor, had refuſed to act, &c. and that ſhe, by ſuch new 
aſſignment, concurs with ſaid Hyde and Podmore in tranſ- 
ferring their reſpective intereſts, &kc. 
Bur mr. Lane has been adviſed; that the preſent aſſign- 
ment from mrs. Ward and her huſband hath legally tranſ- 
ferred the reſidue of the truſt term to faid Hyde and Pod- 
more, and that it was not neceſſary doctor "Taylor ſhould 
have. been made a party thereto; and if ſo, his being 
named a party cannot invalidate or affect the aſſignment 


made by mr. and mrs. Ward. 


proved the will, and 


Tui agent for the purchaſer has intimated, that if it 
had been ſtatod in the aſſignment that mrs. Ward only had 
ated ſolely in the executorſhip, her 

affignment of the term would have been ſufficient ; but as 
che intended aſſigning parties are in * 
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ts have each F them aſſigned, the act of one executor, in 

this ref} is thought ſufficient for paſſing the term to 

the truſtees, meſſrs. Hyde and Podmore. 

Ir an 27 is thought neceſſary or prudential 
r 


. why d aylor was made a party, and refuſed ſigning, 
a —— — may be made upon the deed I 


© the reſidue. of the term of 1080 years, which was ſo 
veſted in the ſaid William Wood, legally aſſigned to 
meſſieurs Hyde and Podmore by the deed of 2d Auguſt 
1771? or, Is it neceſſary that doctor Taylor ſhould exe- 
cute that aſſignment? or, Is a new aſſignment proper to 
be taken from mrs. Ward, the acting executrix, alone? 
or, What is adviſeable to be done for veſting the reſidue of 
this term in'a truſtee, to attend the inheritance for the 
benefit of the purchaſer, and for what reaſons? _ 


THE laying down a few principles will clear this Caſe Anſwer, 
of its difficulties. | 7 
Joux tenants are ſaid to be ſeiſed per mie & per tout, 
that is, each of them has an eſtate in the whole and in 
every part; but, for the purpoſe of alienating, forfeiting, 
&c they can paſs only their own property. | 
THEREFORE if two are, either under a deed or a will, 
joint-tenants of land held for years, or for a chattel in- 
tereſt, and thereupon a deed is prepared, the import of 
which is, that each of them aſſigns, bargains, ſells, &c. 
to an aſſignee; there, ſo ſoon as ane joint. tenant has 
ſealed and delivered the deed, his moiety or purparty paſſes 
to the aſſignee; and when the other joint-tenant ſeals and 
delivers the deed, the other moiety paſſes alſo to the 
—1 but the entirety does not yelt till they have both exe- 


 Acain, when two or more are made executors, they 
'do, primd facie, take leaſcholds and chattels as joint-te- 
pants; and if a deed is prepared, as I have juſt now 
ftated, the import of which is, that each of them afligns, 
bargains, ſells, &c, to an aſlignee; there, ſo ſoon, as the 
de executor, has ſealed and deliyered the, deed, one maiety 
or purparty paſſes from him; and when another executor 
Vor. I. Dd. hath 


EXECUTORs. 
hath ſealed and delivered ſuch deed, another moiety or pur: 
party paſſes from him; and fo on, if there are more exe. 
cutors. - But in this caſe; the entirety does not paſs each 
time that either or any of the executors ſeal and deliver: 
it would be abſurd it ſhould be ſo; and therefore the courſe 
and operation of law muſt be the ſame, as well in the | 
caſe of joint=tenants as in the caſe of joint-executors, 

Bur if two or more are made executors, and one off 
- them. alone will act; there, that acting executor may, if. 
he will take upon himſelf to do ſo; alone aſſign the whole 
entirety in all the leaſehold lands; and the whole will, inf 
that caſe, paſs, for the neceſſity of the thing; it being res 
quiſite, for the payment of the debts of the teſtator, to 
turn the effects into aſſets as ſoon as poſſible t and therefore 
there is no doubt but that mrs. Ward, as being the ſole 
acting executrix of mr. Wood, might alone, without dr, 
Taylor; the co-executor, have aſſigned the entirety, eſpe- 
dially as he had never proved the will, and had perempto- 
tily refuſed to act. 89 1 
Bur then the deed of the ad Auguſt 1771 doth, in its 
very fabtie; import to be a deed of quite another com- 
plexen; for dr. Taylor is expreſsly made a party to it; 
and it Was the manifeſt intention of the perſons who drew WM 
and prepared that deed, that dr. Taylor and mrs. Ward 
Ibu both aſſign to meſſieurs Hyde and Podmore; and 
When t. and mrs. Watd fealed and delivered, it could not 
de themntaning that che entirety ſhould paſs from her; for 
wen Mere would be nothing left for dr. Taylor to aſſign, 
FRERIPEBACrted to Teal and deliver the very next day. 
HowEveR, this 1 is not incurable. You may, on this 
\geed f le 3d 6 1171 15 indorſe an inſtrument, that 
"at; P33 or ha to prove the will, and likewiſe res 
fuſed Wy EKECU "1 the 5 written indenture ; 3 and that 
ms b Welti Pg tlie only acting executrix of mr. 
Wedchchach beer prayed to execute an af ighmenit de 
e the'entirety + to the ſaid meſſicurs Hyde and Pod- 
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more, in truſt for meſſieurs Tomkinſon and their heirs; 
and that ſhe and her huſband have conſented thereto : 
therefore let it be made known, that ſhe the ſaid Catharine 
Ward, with the conſent of her huſband, teſtified, &c. 
doch bargain, ſell, aſſign, transfer, ſet over, ratify and 
confirm, all the faid lands, and the entirety thereof, to the 
fd mefieurs Hyde and Podmore, &c. in truſt as afore- 
kid, I have ſettled a correct draught of that inſtrument, 
which, I apprehend, will be effectual. It may be dated 
twenty or thirty days after the ſaid ad of Auguſt 1771. 
Note, there is not any deviſe or bequeſt of land or money, 
or of any thing elſe, in mr. Wood's will, to dr. Taylor. 


Lincals's- Inny 17th June, 1772. JA. BOOTH. 


Casr. 


A. on his mar- 
riage with 8. 
conveys to truſ- 
tees ſor 99 years, 
if he and B. 
ſhall ſo long 
live, in truſt for 
ſecuring 1eol. 


a year pin- mo- 


ney during the 
coverture.--Mr, 
PEI Wike 
Lirany's Or:- 


1. Quzre, 


being determined at law, and the term of 400 E com- 
e 


A ON his marriage with B, ſettles his eſtate on truf. 


fo long jointly live, in truſt for ſecuring 1001. a- 
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FEME COVERT. 


tees for 99 years, if he and his intended wife ſhall 


— during the coverture; with a Yemainder to 
8 400 years, _—_— ling portions for younger 
that marriage; with divers remainders ' 
ſtrict ſettlement. 3 of . 
THz marriage takes effect, and they have feveral ſons 


Or che intended marriage of the eldeſt fon of 4. a 
doubt ariſes how the eſtate can be diſcharged from any 
arrears of this pin-money, if any ſhould remain at the 
death of A.; and the lowing method is propoſed : 
. Tnar B. ſhall give a diſcharge for 
till the time of her ſon's marriage. | 
2. THAT ſhe covenants to be made a party to her ſon's 
ſettlement, acknowledging the receipt of all former pay- 
ments, and conſenting to give yearly receipts for what is 
to come, ſo as not to make any claim upon the eſtate after 
her huſband's death. | . 
3. That a term be created to the ſurviving truſtee of 
the 99 years term, and two others to be named by the in- 
tended wife or her relations, to be determinable upon the 
death of A. upon truſt for raiſing the pin-money from 
year to „and to procure receipts from time to time, ſo 
as to ditharre the eſtate from any future demands after the 
death of A.; with a power for the truſtees to diſtrain in 
e of non-payment, | 
he ons. x, on the death of A. (the term of 99 years 


the payments 


. . £© S8 8 8.3 


. I Oo 


mencing) the firſt truſtees can enter on the ſecond truſ- 
tees for railing any arrears of the pin · money, in caſe they 
ſhould negle& to ſee it punctually paid during the life 
of 4? 
UPON the death of A. the term of gg years being aftu- 
ally determined, and the other term of 400 years, for = 
| « 


FEME covik f. 


fig portions for younger children, being thei to take effect 

in poſſeſſionʒ there ſeems no colour that the truſtees for 

90 years, who will then have no manner of title in the 

fame, ſhould have a power to enter upon the truſtees for 

the term of 400 years, for recovery of the arrears of pin- 

Is cale they cannot, yet, May not the faid B. have re- 2. Qiire. 
lief in equity (notwithſtanding js conſent, and being 


made a party to her ſori's ſettlement, as aforeſaid) ? or, Wi 


the method above be a reaſonable ſecurity againſt any ſuch 
claim, either at law or in equity? 


Do not think, that pin-money is ſo much favoured in Ariſwer. 
equity that B. after the death of her huſband, by which the 
term of 99 years will be determined, ſhall have relief 
againſt 2 of the remainder perſons, or againſt her ſon, 
or any claim under the ſettlement, in which the j joins, 
made on her ſon's marriage: but I take it, that in caſe 
the wife and her truſtees are to be preſumed to know the 
uncertain continuance of this term of gg years, that 
therefore it is at their peril to take care not to ſuffer the 
hin money to run Jong in arreat; and that, in ſuch caſe of 
their neglect, the arrears will be in danger of being loft, 


IF this be not thought ſufficient, What other expedient 3 · Quare. 
tan be propoſed (to iniake the eſtate ſafe againſt any fu- = 
ture claim after the death of A.? and; Who are to be 

made parties thereto ?) without the expence of levying a 


— nd decking particular ule thereupon fr this pur: 


1 the wife of ll the arters of . 
pin-money will be good. © 

Bur though B. me wife of A. joins in the marriage 
ſettlement of the ſon, and agrees from time to time, as 

her pin- money ſhall grow due, to releafe and diſcharge 

the ſame, yet (ſhe being a feme covert) I do not think 

tat the will be bound by that agreement; but that, not- 

D d 3 withſtanding 


4. Jurte. 


FEME COVERT, 


withſtanding this, ſhe may, in her truſtees' name; fue for 
her pin-money that ſhall grow due the next quarter; and 
ſo from time to time during the continuance of the 

. IF che truſtees of the 99 years term will, by the direc- 
tion of B. the wife, ſurrender the ſaid term to the perſons 
next in remainder, and A. the huſband, out of the eſtate 


feceived to himſelf of ſufficient value, will grant a new 


term for 99 years, if A. the huſband and B. his wife ſhall 
jointly ſo long live, in truſt to ſecure this pin-money to B.; 
and this new term to be made by the direction of B. the 
wife to the old truſtees, and two new truſtees, friends of 
the ſon's intended wife, who will ſee either the pin-money 
duly paid, or at leaſt diſcharged by B. the wife; this 
method will very probably ſecure the eſtate intended to be 
ſettled from all future claims made by B. for her pin-mo- 


ney: but the plaineſt method of barring B. is a fine. 


Ir noching but a fine can * the eſtate ſafe aſter the 
death of J. Will it be neceſſary to levy a fine of the 
whole eſtate to bar the eſtate for 99 years? or, Will a 
fine, of the 100l. rent (or pin- money) only be ſufficient ? 
and, Will it be 1 3 for the ſurviving truſtee of that 
term to joln in the fine 


Ix 2 fine be infiſted on; it ouſt be a fine fur conceſſerunt 
by 4 and B. his wife, of all, the lands compriſed in the 
term of qq years. The! truſtees may join in the fine; 
or it will be ſufficient, thougli they do not join in the fine; 
but then they muſt join with 4. and B. his wife in a deed, 
xeciting, that, to the intent that B. might effectually bar 
herſelf of all her right and claim to her pin-money of 100l. 
charged on the faid premiſes, the has: joined with her 
buſband in a fine ſur conceſſerury. of the premiſes for the 
reſidue | of the term of 99 years, cc. to two. truſtees 


| (friends of 5 wife). The old truſtees of 
| tha id term-of 99, years. ae. bythe durRion of 4 and 


g3i3 Ig: chin > 5 wi 
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B. his wiſe, to aſſign the premiſes compriſed in the 99 
term to the two new truſtees, in truſt to attend 
and protect the uſes and eſtates limited of the ſame pre- 
miſes in the intended marriage-ſettlement, 

Ir the old truſtees join in the fine, then they need not 
zffign in the deed; but they, together with the faid A, and 
his wife B, muſt join jn this deed, n the truſt of 
the fine. 


30th Oftober, 1730. W., PEERE WILLIAMS, 


Cart 1. 


wife for life ; 
remainder for 
the heirs of the 
body of the 
wife, by the 
huſband to be 
begotten. —Mr. 
 W:irnta- 
HAM's Ori. 
*$10n, Whe- 
ther the huſband 
and wife, with- 
out the concur- 
rence of the 
truſtees, could, 
by a fine fur 
conceſſerunt, Se. 


to and for ſaid John Steptoe and his heirs, until faid mar- 


TT” YE 


* 


| F 3 N E. 


V indenture then made between John Steptoe of on, 

part, and John Haſell and Francis Steptoc ef the 
other part, reciting, that a marriage was to be had be 
tween faid John Steptoe and Mary Haſell, daughter of 
ſaid John Haſell, it is witneſſed, That ſaid John teptoe, 
as well in conſideration of ſaid marriage ſo intended, andi 
200]. to him in hand paid by John Haſell, father of cid 
Mary, and alſo for ſettling premiſes, and for making al 
proper proviſion and ſettlement for ſaid Mary, in caſe ſhe 
ſhould happen to ſurvive faid John Steptoe, and alſo for a 
proper ſettlement and proviſion for the heirs of the bodies 
of ſaid John Steptoe and Mary, and their lawful iſſue, did 
demiſe, grant, bargain, ſell, aſſign, transfer, and ſet over 
unto faid truſtees, their executors and adminiſtrators, all, 
&c. to hold unto faid truſtees, their executors and ad- 
miniſtrators, from the day of the date thereof, for 500 years Wl 
from thence next following, at and under a peppercorn 
yearly rent, in truft as to the hereby-demiſed term, to 
and for the ſeveral uſes following ; (that is to ſay) in truſt 


iage: and alſo in truſt from and after ſaid marriage, in 
truſt to and for the faid John Steptoe for his natural life; 
and to permit and ſuffer faid John Steptoe to cut, fell, ſell, 
and diſpoſe of timber for the purpoſes therein, but ſubject 
to impeachment of waſte: and alſo in truſt, from and afte 
deceaſe of faid John Steptoe, to and for the uſe of ſaid Mary, 
in caſe ſhe ſurvived, for her natural life, with power to 
cut timber: and from and after the ſeveral deceaſes of 
faid John Steptoe and Mary, then in truſt, and # and for 
the uſe and behoof of the heirs of the body of ſaid Mary, in- 
tended wife of ſaid John Steptoe, by ſaid huſband to be be- 
gotten; but for default of ſuch iſſue, then to the heirs of 
the ſaid John Steptoe, for and during all the reſt and re- 
ſidue of faid term of 500 years. | ; 
Furs marriage took effect, and there is iſſue two in- 
fants, and the above parties are all living; and John Step- 
toe and his wife, by feoffinent dated 22d March 17555 
in conſideration of 5001. granted the premiſes to George 
Jones (an attorney), who, by having ſettlement I 
| 7 EW « 
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auſiddy, had notice thereof; in which feoffment is = co- 
renant,, that ſaid John Steptoe and Mary his wife would 
wy a fine ſur conuſance, Qc. to ſaid Jones and his heirs, 
ett which was accordingly levied : and Jones, by defea- 
ance (teciting faid feoffment), did covenant, on payment 
of gool. and intereſt; on 22d September then next, to re- 
convey, of otherwiſe transfer and aſſign ſaid premiſes to 
them, their Heirs or aſſigns, or to whom they ſhould ap- 
int. 
gr feoffment of this date, ſaid Jones, faid John Step- 30. Jely, 1757. 
toe, and Mary his wife, reciting ſaid feoffment, defeaſance, 
and witneſſing that, in conſideration of 558l. 178. to Jones, 
ud 1411. 38. to faid John Steptoe and wife, paid by Tho- 
un Wallis party thereto, did enfeoff, &c. (in the ſame 
manner as above) deed of defeafance from Wallis, of ſame 
tate, covenanting to reconvey, &c. on payment of 7001. 
and intereſt at a time paſt. 
PREMISES are now to be ſecurity for 800l. I 
Dip the fine ſur conuſance de, &c. bar the term? and Quzre. 
38 more money (than 500l.) is now to be advanced, Can 
Wallis, John Steptoe, and Mary his wife, . by feoffment, 
make a good title to a mortgagee, or purchaſer? or, By 
what other way can the 500 years term be barred (without 
the truſtees joining}? and, Will the having cuſtody and 
notice of ſettlement hurt? and, What farther do you ad- 
viſe to be done upon the whole, to make, at law and in 
equity, a clear and good title? and if the truſtees can be 


prevailed on to levy a fine ſur conceſſerunt, Will it not be 
a breach of truſt ? | 


I THINK that the levying this fine could not bar nor Anſwer. 
affe this term; for the legal intereſt in this term was in 
the truſtees, and could not be affected by Mr. Steptoe, 
who has no other legal intereſt in the premiſes except the 
revertion ;; ſo that the fine could not merge the term in the 
reverſion, I think that Mr. Steptoe had an jntereſt in the 
truſt of the term for his life, with remainder to Mrs. 5. 
for life, with remainder to the heirs of the body of 
Mrs. b. by her huſband to be begotten; and this being the 
Caſe of a term of years, the limitation to the wife would 
be in the nature of an eſtate tail, and might be alienable 
if it was a freehold, though it was a ſettlement ex provi- 


ſione 


410 a — Y ; | 
fame viri, by the huſband and wife together; though it 
would not be alienable after the death of the huſband by 
the wife alone. But have ſome doubt, whether it will be 
alienable in this caſe or not; for this was a contract upon 
marriage, and is recited to be made for ſettling the pre- 
miſes, and for making proper proviſien and ſettlement, 
not only for Mary the wife, but alſo for the heirs of the 
.- bodies of John Steptoe and Mary, and their lawful iſſue: 
ſo that it ſeems to me to have been the deſign of the 
parties to ſettle the eſtate ſo as that the ifſue of the huſband 
and wife ſhould be purchaſers, and that it ſhould not be in 
the power of both the father and mother to diſinherit 
their children. I therefore have doubts, whether the fa- 
ther and mother have power over the eſtate to mortgage 
it or not; and as they have no legal eſtate, and as the 
truſtees cannot be adyiſed to join with them in any aliena- 
tion of the eſtate, without the direction of a court of 
- equity; for I think that they cannot be obliged to join 
in a fine to convey their legat intereſt, and any one who 
takes a mortgage or aſſignment of a mortgage, with no- 
- tice of this ſettlement, muſt take it at his peril ; beſides, 
as he cannot obtain a legal eſtate with the concurrence of 
the truſtees, he cannot get nor protect his poſſeſſion at 
law; I cannot therefore adviſe any one to advance mo- 
ney on this title, without the truſtees joining in it, and 
without a decree in a court of equity, | 
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Lincoln's- Inn, R. WILBRAHAM, 
Feb, 10, 759. 28 | 
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HENRY TYLER, by deed in 1629, granted to his ſon 
Richard Tyler, upon his marriage with Elizabeth 
Smith, and the heirs. of their two bodies, a rent- charge or 
annuity of 161. per annum for ever, iſſuing out of a freehold 
eſtate in _— : 
RicyuarD TYLER was in poſſeſſion of this annui 
during his life; and by his wife Elizabeth left one fon, 
George Tyler, who had two wives. By his firſt he left a 
daughter (A.): who is now living: by his ſecond wife he 
ſeſt one ſon, George, and one daughter (B.). The fon, 
upon the death of his father George in 1726, came into 
the poſſeſſion of this annuity, and held it till his death in 
1737; but neither he nor his father barred the intail, 
On the death of George the fon, B. his fifter ,took 
poſſeſſion of this annuity ; and having in 1739 married C. 
it was reckoned as part of her portion; and in 1743 a fine 
was levied by her and her huſband of this annuity, and the 
uſe declared to C. her huſband in fee, who has been in 


poſſeſſion of it ever ſince his marriage in 1739. B. his 
wife died in 1746. | 


Orintons of Mr., Mr. WII SRAM Au, Mr. Fitwrs, and Mr, 
years, would be a bar to A.? 


Dip this annuity, on the death of George Tyler the ſon 
in 1737, fink into the inheritance, or > 2 to B. his 
ſiſter of the whole blood, or to her and 4. his father's 
daughter by a former venter, as heirs of the father's body ? 
If to both in tail general, then, Will the fine levied by B. 
in 174.3, and a non- claim from 1739, during all which time 
A. was of age, be a bar in all events, both at law and in 
equity, to FA claim of a moiety of this annuity ?: If not, 
Will C. under the circumſtances of this Cafe, be account- 
able to the owner of the eſtate? ,, _ * 


the ſon, this .rent-charge deſcends to the two ſiſters, 
thoughof different venters, as heirs of the body to, Richard 
Tyler and Elizabeth his wife, the firſt grantees in tail, 
But Fam not at the ſame time of opinion, that 4. is now 


barred 


I AM of opinion, that upon the death of George Tyler 


411 


Cares 2» 


A rent- charge 
is granted out 
of a freehold 
eſtate to R. 7. 
and his wife, 
and the heirs of 
their two bodies, 
They died, 
leaving one ſony 
who had, by a 
firſt wife, ons 
daughter A.; 
and by a ſecond 
one ſon G. and 
one daughter L 
On the death of 
G. without iſſue 
B. entered, and 
ſhe and her 
huſband levied 
a fine of the 
rent-charge, to 
the uſe of the 
huſband in fee. 
-» The ſeveral 
Focs, In what 


manner the rent-charge deſcended upon the death of &. without iſſue: and, Whether, if tothe 
; two fiſters as coparceners, the fine levied by B. and her huſband, and a non-claim for firs 


Quzie. 


Oy1xton of an 
EMINENT 
LAwYBR, 
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barred by the fine and non- claim, beſides the ac- 
8 for above twenty years after George the ſon 


Abril 25, 1760. | | C. P. 


I THINK, that upon the death of George Tyler the 
ſon, this rent-charge deſcended upon the two daughters of 
George, though they are by different venters, as coparce- 
ners in tail, that is, as heirs of the body of Richard Tyler 
and Elizabeth his wife, the firſt grantees. But although 
B. one of the coheirs only of George, received the whole 
rent from 1737, that is, from the death of her father; 
and having married C. ſhe and' her huſband received the 
rent from 1739 to this time; and though in the year 
1743 ſhe and her huſband levied a fine of the whole, 
yet as ſhe was only a coparcener with her ſiſter, and 
therefore received it as a bailiff or truſtee for her ſiſter A. 
and as the eſtate of A. in her moiety was not turned to a 
right by the fine, but the poſſeſſion of one coparcener is 
the poſſeſſion of the other; I therefore think, that the fine 
of C. and B. will not bar the title of 4. Though here has 
been many years non-claim, as the ſiſter of A. namely, B. 
and her huſband are looked upon as truſtees for 4. and as it 
were her bailiffs or receivers, I do not think that the 
length of time will be a bar; for in the caſe of an expreſs 
truſt the length of time will not bar : neither will it, 
I thiok, bar in the caſe of a conſtructive truſt ; for the 
longer the time has been that his moiety of the rent has 
been received minis ju/i?, the greater has been the injury 


to the claimant. 
Lincebi's Is; R WILBRAHAM. 


Feb. 24,761. g 0 7 
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1 AM of opinion, that A. the daughter of George Mr. Fru“ 
Tyler, on the death of his ſon George without ifſue, ©" 
had a title to one moiety ; not as coheir of her half-brother, 
but as one of the coheirs of the body of Richard Tyler 
and Elizabeth his wife: and as it does not appear to me 
that B. the other ſiſter intended to diveſt A. of any right 
de had, I am inclined to think, the fine and non-claim 
has not barred A. s claim; for the poſſeſſion of one 
coparcener is the poſſeſſion of the other. But after this 
length of time, unleſs B. by fraud has concealed A.'s title, 

Ido not think C. will be obliged to account for the rents 
and profits from the time of the marriage, 


co 


— 


B. FILME R. 


Tu fame Caſe was afterwards laid before mr, Fags, 
under different names, with other Quæries. 


I CONCEIVE, that mrs. H. cannot by this fine Mr. Foce's 
diſcontinue the eſtate tail, but that her iſſue may notwith- Ito. 
ſtanding enter upon the land after her deceaſe, and diſtrain; 

for a fine will not work a diſcontinuance of a rent which 

les in grant. Therefore the fine levied by mr. V. and 

his wife being alſo ineffectual to bar her iſſue, I adviſe 

mr. W. and his wife and mrs. H. to ſuffer a recovery | 

of the whole rent-charge, which will veſt- the fame in 

mr. V. in fee ſimple, determinable upon failure of the Vide 3. Wm, 
iſſue of the body of the original grantee of the rent-charge, 

f the uſe of the recovery be ſo declared, 


W. FOGG. 


BY 


47% FINE, 


Cs 4. Y a ſettlement of the 1ſt January, 1763, the farm and 
By a ſetilement B demeſne lands of T. were IN — agreed to be 
# recovery is ſettled by recovery to the uſe of E. T. for life ; remainder 
covenanted to to R. his ſon for life; reinainder to the firſt and other ſons 
lands, to the uſe Of R. by F. his then intended wife in tail male; remainder 
of E. 7. for to the heirs male of R. T. generally; remainder to E. 
Life ; remainder his father in fee. 5 | , 
- — uſe 2 Tuis article or agreement is carried into execution by a 
= 1 che recovery only. ree years after mr. R. J. alone, by 
 ofs of the fir deed and fine (having, as it is ſtated, then no iſſue male), 
and other fons levies a fine of theſe premiſes ſur conuſance de droit, and 
of R. by F. his declares the uſes thereof to himſelf in fee. Whether his 


wife in tail male; 


nner do , father is living, or not, does not appear. | 


the fon in tail; remainder to E. T. in fee. R. afterwards {having then no iſſue male), but 
whether in the life-time of his father ox conſtat, levies a fine of theſe premiſes to the 
uſe of himſelf in fee, —The Oy1x10x of Mr. Banxs upon the operation of this five, 


Mr. Bangs THE fon was only tenant for- life in remainder, 
ranven. erxpectant upon his father's death. If the father was living, 
the fine would have no immediate operation. If the father 

| was dead, it was a forfeiture of his life-eſtate againſt his ſons 

in remainder. If no ſons, it would operate only to bar 

the limitations to the heirs male of himſelf, and fo gain a 

baſe fee ſo long as any heir male of his body exiſted, 

If no heir male, 'the father took the reverſion in fee, 

which -would be liable to all his ſpecialty debts, and he 

| might give it by his will; ſo that before R. could gain a 

god eſtate in fee, all the operation of the fine was at an end, 
and he muſt ultimately take the eſtate in fee as heir 

of his father, he having no iſſue who could claim under 

the ſettlement in 1763. Length of poſſeſſion is a good 

barrier to a title, and carries with it a preſumption of a 

good title, until the rightful owner appear; but gives no 

right but by non-claim. 


December 30, 1773. JOSEPH BANKS. 


John 
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John Whittingham . 
| gel tb Lands are ſettled 

| . 4 OR 2 to the uſ of 
ler Ty | Rare $. — 
Thomas | mainder to the 

od Fl zabeth, his [ 208 2 | 
KN e . . uſe of E. his 
had no iſſuez then Jet went abroad A Roy i —— —— 
1 min 1725; died in ham, wt; uſe of the heirs 
by w | 1731. plaintiff. 75 
y 

anni” gotten ; remain= 
the d t der to the uſe of 
the right heirs 
6f the fettlor, 


were limited to truſtees and their heirs to the following the uſe of J. 8. 


| To the uſe and behoof of the faid Joſeph and his aſſigns, . without . 


teverſzon as follows : 95 


FINE. 4¹5 


T the aſizes held for the county of Salop, 13th Auguſt, The fertlor de. 
1753 upon the trial of this cauſe a ſpecial verdict was _ — rerer- 
found, wherein the following facts are ſtated: te __ 1 
Tnar John Whitti lf was ſeiſed in fee, 1674, remait der 
pf the eſtate in queſtion, in Lomford, in the county of Salop ; der to his own 
and by indentures of, leaſe and releaſe, bearing date the 23d right heirs ; and 
- 15 days of February 1764, and made on the marriage dies. 7. S. and 
u Whitting re (eldeſt ſon of the faid John — wat 
Wenden and rab his wife, the aid premiſes of the lands to 


in fee, J. . 


for and during the term of his natural life z and immediately — = 2 
from and after his deceaſe, then, wards has quiet 
To the uſe and behoof of the ſaid Elizabeth his wife, enjoymene for 
and her aſſigns, for and during the term of her natural life, 9g og 
for her jointure, and in full recompence of her dower and — as 
thirds at common law; and from her deceaſe, heir of the body 
To the uſe and behoof of the heirs of the body of the ſaid of 7. then, but 
Joſeph, upon the body of the faid Elizabeth his wife within nineteen 
feta be gotten ; and For default of ſuch iſſue, — * 
To be on and behoof of the ſaid John Whittingham, 


crues, 
his heirs and aſſigns for ever. and b — 


im be dy virtue of this N wes. . 2 — — 
ttingham entered upon premiſes, was 
tre fas lex fulat ; and the faid John the father, , Boorn, 


Whether 
e — 


Auguſt 168 made his will, whereby he deviſes ſuch continuance of 


. the remainder 
| in fee? and, 
Wiener the ue and non-clairg wer a bar to the ation of the hg of the plainct'? 


13 


e ® rag} 


cha Whittingham the war died in 1715, leavin 


FINE. 


As touching my lands and tenements in Lomforg MM 
© in the county of Salop my will is, that if my ſaid ſoif 
ce Joſeph Whittingham ſhall depart this life not leaving 
« iffue of his body dehind him upon the body of Elizabeth 
4 bis now wife, then I do give and — all thoſe my 
' *faid lands and tenements in Lomford to my faid ſon 
Thomas Whittingham, and the heirs of his 4 lawfully 

< to be begotten for ever; and for want of ſuch iſſue, 
then give the ſame to my ſaid fon Samuel Whittingham, 

and the heirs of his body lawfully begotten or to be 

\,. 7. 3 for ever; and for want of ſuch iſſue, then to the 
t heirs of me the ſaid John Whittingham for ever.” 

HAT the faid John Whittingham died in 1687, 
without altering his faid will; and the (aid Joſeph Whit- 
* and Elizabeth his wife, being ſo ſeiſed, and in 
 pollethon of the premiſes, and having no iſſue, and intending 
do bar the eſtate in ſpecial tail fo limited to the ſaid dee 
by the ſaid ſettlement, and alſo the reverſion in fee thereby 
limited to the faid John the father, and by him afterwards 
deviſed by his will as aforefaid, did, by indenture dated iſt 
May 1690, and made between the ſaid Joſeph Nr ct: | 
and Elizabeth his wife of the one part, and Daniel 
Hodgſon and Benjamin Aſtbury of the other part, covenant 
and agree, that he. the faid Joſeph Whittingham and 
Elizabeth bis wife would, before the end of next Eaſter 
Term, &c, levy a fine ſur conuſance de droit come ceo, &c, 
*with proclamations of the faid premiſes, the uſes whereg 
were declared by the ſame indenture to enure 

To che only uſe and behyof of the ſaid Joſeph Whit- 

ingham, his heirs and aſſigns for ever. my 

HE faid fine was then levied to the ſaid Hodgſon and 
Aſtbury, and the heirs of the ſaid Hodgſon, and the pro- 
clamations duly entered thereon, 

Tux yerdi& alſo finds, that Elizabeth, the wife o 


Joſe 3 i died the gth March, 1699, with- 
— ice; and that beate Wbittin (ſecond fon of 


iſſue John, his eldeſt ſon, and Atkins his ſecond ſon; and 
Teturned to England, but died abroad in 17 34- TOY 
1 1755 Joſeph Whittin ham died ſeiſed , rhth Sep- 
tember 1727, leaving iflue by his ſecond wife, the defen- 
dant, Joſeph Whittingharh, his _ ſon, who entered, 
and was ſeiſed prout lex paſtulat; that the ſaid Atkins, 
de leſſorvf the fiinf camoof age-the zac Novembe: 

* , 1727 


bini. 
ny and from the death of his brother John was under 
) diſability. 1115 
1 77 on the 4 May 1753, the faid Atkins made an 


WWW 


8 actual entry on the premiſes, to avoid the fine levied as 
7 Aoreſaid; and after; on the 21ſt May 1753, he demiſed 
L the premiſes to the plaintiff, as in the declaration is men- 
/ tioned. ; | | 

,  Uron theſe facts it was inſiſted, for the defendants; 
1 that the plaintiff ought not to recover in the action of 


ejectment: 
? FitsT, BECAUSE nineteen years had elapſed ſince the 
death of John Whittingham, the elder brother of the 
'Jeffor of the plaintiff, and before he the ſaid AtFins made 
any entry upon or claim to the premiſes.—And it was 
further inſiſted, that he was abſolutely barred by the ſaid 
fine and proclamations, and his non-claim. | 

Bor in anſwer to this objection it was faid, for the 
plaintiff, that, as John the elder btother died abroad, 
Atkins was not bound to claim within five yeats, but 
might claim at any time afterwards. And in fupport of 
this aſſertion his counſel cited fir Thomas Cotton's Caſe; 
2. Inſt. 519. 27. Eliz. But the reſolution there ſeems 
n irrational; and is not thought to be law. 


0 


1 
— 


= Pom ro 


nd \ $xcoxn, Becavse Joſeph Whittingham was appre- 
1 hended to be tenant in ſpecial tail, executed under the 
Co 


limitation in the faid ſettlement ; and being in the actual 
poſſeſſion of the &ftate when he and his firſt wife levied 
the ſaid fine with proclamations, ſuch fine was an abſolute 
diſcontinuance of the eſtate tail and remainders, and 

Joſeph W hictingham the father thereby acquired a tortious 
nd BY dee fimple ; and that the remainder claimed by the leſſor 
of the plaintiff was thereby turned into a mere right, 
and therefore no ejectment (which is a poſſeſſory action) 
could be brought for ſuch remainder 3 hut that the ſaid 


the Atkins ought to have brought his formedon in remainder 
| of A 2 * . 

f within five years after his right accrued. - al 

mn Bur in anſwer hereto it was faid by the plaintiff's 


* counſel, that an eſtate for life being limited by the ſettlement 
to Elizabeth, the firſt wife of Joſeph Whittingham, it 
51 vould preſerve the remainders from being affected by the 


al ſaid fine, notwithſtanding ſhe joined therein. And they 
0 allo inſiſted, that Joſeph Whittingham had not an eſtate 
ing in ſpecial tail executed in him; but if he had, the 
iber remainders were not diſcontinued by the fine; —_ 
273 they admitted ſuch remainders might be diſcontinued by 
ffment, with warranty and livery, 
Vor. I. E e Tris, 


Mr. Boorn's 
Or Ino. 


bas been in the peaceable poſſeſſion of the premiles fince 
. and in ejectment it was thought neceſſary the plaintiff J 


within twenty years. 
Bor this laſt objection, the plaintiff's counſel ſaid, 


his uncle Joſeph died, and his never returning, and it 
deing only nineteen years ſince the plaintiff's title accrued, 


"barred by the fine and non- claim? and, Was the fine 


Atkins Whittingham ? or, Ought judgment to be given 
for the plaintiff upon this ſpecial Verdict, notwithſtanding 
the objections before ſtated ? | 7 


As to the bar ariſing under the ſtatute 4. Hen. 7. 


FINE. 
Tump, BEcavst the defendant Joſeph Whittingham 
the death of his late father, which is near twenty-ſix years; 


* 


ſhould claim under ſome perſon who had been in poſſeſſion 
was anſwered by John Whittingham's being abroad when 


Under theſe facts, Is Atkins Whittingham abſolutely 
a 
diſcontinuance of the remainder in tail? and, Did the ſame, 
and the deed of uſes, veſt a tortious fee ſimple in Joſeph 
Whittingham the father ? and, Was this remainder in tail 
thereby turned into a right, ſo that no ejectment will lie ? 
and, Gan a formedon in remainder be now brought by 


called the ſtatute of fines, you muſt obſerve, that that 
ſtatute. has three parts: the firſt part is called the body 


ef the act; the two other parts conſiſt of two ſavings. 


Tu firſt, that is, the body of the act, ſays, that fines 
duly levied with proclamations ſhall conclude as well 
privies, as ſtrangers, except perſons covert (not being 
parties), perſans within age, in priſon, out of the realm, 
or of unſound mind. The favings are for the benefit of 


ſtrangers, provided they proſecute their rights and titles 


within five years after the fine levied, or after their titles 
accrue, and their diſabilities are removed. Now it has 
been held, that every perſon having preſent right would be 


included in the body or firſt part of the act, were it not for 


the expreſs exception. therein, of perſons covert, within 
age, in priſon, out of the realm, &c. But then, when any 
ſuch perſons are under the deſcription in the exceptions, 
their being ſo expreſsly excludes them out of this part, 
that is, the body of the act. Therefore the levying a * 

| r 8 


FINE; 


bf lands to which ſuch excepted perſons have preſent right, 


does not at all conclude or affect them; nor is any ſuch 
fine any bar at all to them; conſequently they are under 
no neceſſity to make any entry or claim to avoid the bar; 
for with reſpect to them there is no bar to be avoided. 
This was Cotton's Caſe, cited out of 2. Inſt. 519. where 
a perſon having preſent right was out of the realm at the 
time of the fine levied, and never returned. Here it was 
held, that the heirs of that perſon Nee enter, and bring 
their action at any time. 

Bur this is not the preſent caſe; for the fine here was 
levied 2. Will. & Mar. 1690; and at that time Thomas 
Whittingham, the ſecond fon of John the ſettlor (and 
who was father of John the ſecond, and father of Atkins, 
the leſſor of the plaintiff), was in England; and beſides 
that, he had not, when that fine was levied, any preſent 
right; and ſo Cotton's Caſe ſeems not at all to the purpoſe. 
If, when the bar of the fine fell on John the ſecond (I mean 
that John that was eldeſt ſon to Thomas), that is, when 
Joſeph the donee died, and failed of iſſue by his firſt wife 
Elizabeth, the ſaid John the ſecond was out of the realm, 
then he was within the ſecond faving, as I conceive; 
and if he died beyond fea, the right to avoid the bar of the 
fine fell on his brother Atkins; and if he was then under 
age, he alſo was within the ſecond ſaving; and he ought 
to have entered within five years after that diſability was 
removed, that is, within five years after his coming of age. 
But it is ſtated; he was of age, and ſo he ought to have 
entered within five years from thence. 

Bur then it may deſerve conſideration, Whether any 
bar to the eſtates in remainder can ariſe oñ the fine in 
this caſe? This leads to the other part of the Quære, 
Whether the fine was a diſcontinuance of the eſtate tail, 
and of the remainders depending thereon ? 

Tur rules upon diſcontinuances are pretty nice. 
In general it ſeems to be well eſtabliſhed, chat an eſtate 

E e 2 tail 


FINE, 


tail cannot be diſcontinued by any 28 done by the tenant 
in tail, unleſs he who makes the diſcontinuance was 
ſometime or other ſeiſed by force of the intail. Litt. 
ſed, 637. 


Tux principal Caſes, are, King v, Deng O. C. 
320. 3 3 and Stephens p. Brittridge, 1. Ley. 36. 
Tus Caſe of King u. Edwards: was thus: — There was 
A limitation to John Boulting and Jane his wiſe, and to 
the heirs of, the body of John Boulting, with other re- 
mainders over in tail. John and Jane, with one of the 
remaindor- men, joined in a feoffment with warranty; F 
and this was held to be a. diſcontinuance; though it was 
objected, that the wife's.eſtate prevented John from being 
ſeiſed by. force of the intail. The reaſon given, why it 
was a diſcontinuance, was, that John and Jane being 
huſband and wife took by entireties, being but one perſon ; 
and ſo the huſband was ſeiſed by force of the intail, and 
the eſtate tail was completely executed in him. | 
| Bur. in Stephens v. \Brittridge the limitations were to 
fir Francis for life; remainder to dame Eſther his wife 
for her life; remainder to the heirs male which fir 
Francis ſhould beget on her- body; and fir Francis and 
dame Eſther joined in levying a fine with warranty. 
ln this Caſe it was held, that the eſtate tail was not 
executed in fir Francis; for the intervening eſtate to his 
wife, to take effect on his death, prevented the execution, 
and was an impediment to his eftate for life and his re- 
mainder in tail. from uniting. together and drowning ; 
To they remained diſtinct, and he was not ſeiſed by force of 
the intail ; and his fine made not any diſcontinuance. _ 
Tu preſent Caſe is made the fame with the laſt; 
The limitation by the. deeds 23d and 24th February 1674 
4s to Joleph, the ſon of John the donor, for life; remainder 
to Elizabeth his wife for life ; remainder to the heirs of 
the body of the faid Joſeph on the body af the bid 
Elizabeth LU, wife, In 50 the ſaid Joſeph and Ren 


— — 


as 9V amy mere 


* — 
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. FINE, 


betfflevied a fine ; but as neither Joſeph nor Flizabeth were 


life), the fine did not create any diſcontinuance. _ 
Ir will now come to be conſidered, Whether any 


eſtate tail, could ariſe on the fine levied in 1690 as afore- 
aid. 

lr Joſeph's fine "912 not any diſcontinuance, then no 
tortious fee was gained thereby ; conſequently the 
rightful eſtates remained where they were, and were not 
turned to an action, or the entry taken away: and it is 


right, there they to whom the eſtate belongs are not, 
either by force of any warranty, or any ſtatute of limitation 
or nonclaim, driven to their action-or claim. And this 
ſtands with reaſon; for why ſhould he whoſe right is 
not diſturbed or diſplaced, or whole. poſſeſſion or ſeiſin 


but it remains where it was ; and he having no wrong 
done him, wants not to have it redreſſed. To this effect 
are the Caſes 9. Rep. 106. Co. Lit. 327. 388. b. 


1. Mod. 4. and other Books; but I have them now. not, 
by me. 


ſtrong, that fines ſhall conclude all perſons, ſaving the 
rights of ſuch as ſhall make their entry, &c. within five 
years after their titles accrue, 

AND if the leflor of the plaintiff, or his brother, were. 
within the words of this act, then the nonclaim is a bar. 


that the fine did not make any diſcontinuance. i 


ſeiſed by force of the intail (Joſeph during his wife's life 

being but in poſſeſſion of an eſtate for life, and his re- 
mainder in tail being only veſted, but not executed, 
by reaſon of the intervention of his wife's remainder for 


bar to the eſtates in remainder, expectant on Joſeph's . 


generally ſaid, that where the eſtate is not turned to a 


is not altered, be driven or compelled to make any entry 
or claim? He is not ouſted or diveſted of his right, 


Ir is true, the words of the ſtatutes of fines are very 


But I doubt on this point; becauſe my opinion now is, 
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FINE, 


As to the remaining queſtions, it ſeems to me, that 
when Joſeph, the ſon of John the donor, died, without 


iſſue by his firſt wife Elizabeth, whom he ſurvived, the 
freehold was, by. a& of law, caſt on John the ſon of 


Thomas, under the deviſe of the reverſion by the will of 


John the ſettlor or donor, This was in September L727, 
whilſt John the ſon of Thomas was beyond fea, Now 
incontineat on the death of Joſeph, ſon of John the donor, 
the defendant Joſeph junior, ſon of the ſaid Joſeph by his 
ſecond wife, entered, claiming the freehold. That entry 
being tortious was a in. or at leaſt an abatement, 
Co. Lit. 277. a. which ſeems another word ſor thę ſame 
thing. It was about twenty-ſix years from the entry of 
the defendant, and his taking poſſeſſion to the time of 
Atkins Whittingham making his entry in 1753. By 
the ſtatute of limitations, 21. Jac. 1. c. 16. ſect. 1, after 
2 poſſeſſion of twenty years no ejectment will lie; but 
the ſtatute has ſeveral ſavings for thoſe who have a right, 
if they are under any of the impediments of coverture, 
infancy, impriſonment, being out of the realm, or the like; 
and if Atkins, the leſſor of the plaintiff, will avoid the 
bar ariſing from the ſtatutes, he muſt bring himſelf within 
the faving, and ſhew he complied with the terms thereof. 
Now the right of entry upon the diſſeiſin firſt fell on 


John. He was abroad when it fell, and that diſability was 


never removed till his death in 1734; T. hen the right of 
entry fell an Atkins, who was then of age, and in the 
realm. Atkins could not be in a better condition than 
John, being under no diſability himſelf, and claiming by 
deſcent from John. The ſtatute requires, that thoſe 
who are in the ſaving ſhall proſecute their right within ten 
years after the diſability i is - removed, &c. If John had 
returned in the year 17 38 or 9, he could have been intitled 
only to ter years Fran thence to proſecute his right. 
He died in 173 Atkins his brother being then of age. 
AS had no "right to fo Pong a term as twenty years 

| | from 


FINE. 


from the year 1734 to make his claim, for the right accrued 
in 1727. He muſt, as I conceive, either enter within 
twenty years from the time the right accrued, which was 
in 2727, or elſe within ten years from his brother's death, 
If this was not to be the caſe, poſſeſſions would never be 
quieted; and this is a ſtatute of repoſe, and ought to be 
liberally conſtrued in furtherance of the intent thereof. 


Herefordſhire, JAS. BOOTH. 
0a. 10, 1755. | 


NT CEO TOE 


Entered upon and levied a fine with proclamations Cas 5. 
of land to which B. an infant had right at the time 4 — 
of the fine levied, a | A odor - % 

B. lived ſome years after the fine levied, but died before clamations of 
he attained his age of twenty-one, having done no act to land to which 
avoid the fine; and more than five years are paſſed ſince #: ” — 
his death. 7 | was entitled. 

A DouBT ariſes, Whether the heir of B. who has . 
been under no diſability, is now precluded from recovering fine levied, but 
the land by ejectment ? It is laid down by lord Coke, in died before 
2. Inſt. 519. that the heir in ſuch caſe is not precluded ; eee * 
but the Gall which he cites there, and which is reported in _ euere 
1. Leon. 211. does not ſeem to go to the point; and the no diſability, 


Caſe of Hulm and Haylock, in Cro. Car. 200, ſeems to ſuffers five years 

the contrary, to elapſe from 

8 entry or claim. The Or ix ion of Mr. Boorn, Whether the heir is barred by the 
? | | . 


 Yovk Opinion is deſired, Whether in this Caſe, the Quzre, 
infant having preſent right at the time of the fine levied, 
and dying within age, the heir of the infant may bring the 
gjectment at any time? or, Whether he is Arias, by 
ſuffering hye years ta paſs after the death of the infant? 


I HAVH always underſtood that that paragraph in Anſwer, 
lord Coke's 2. Inſt. 219. here referred toy is good law. 
The effect of what he there ſays is, that upon a fine levied 
of an infant's lands, of one out of the realm, or being 
Ees4 non 
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Al men (except feme coverts, infants, perſons non compos 


at any time after the fine levied ; the right of theſe is 
| preſerved by the kft faving ; but it is conditionally fo. 


- accrues. And then there is this further addition, That 

where any of theſe perſons who ſhall be entitled to the 
- benefit: of theſe favings, and who ſhall, either at the 
time of the fine levied, or at the time when his title firſt 


infancy, impriſonment, abſence out of the realm, or of 


FINE, 


non compos. mentis, not being any party to the fine, and yet 
having preſent right to the lands; there, if ſuch infant dies 


before he returns, or ſuch non compas mentis dies before he 
becomes lane, che heir may enter and claim at. any time, 
and is not confined to the making his claim within five 
years after his title accrues, The ſtatute of 4. Hen. 7. 
makes a fine leyied with proclamations. an abſolute bar to 


mentis, out of the realm, & not being parties to the fine). 
Then the ſtatute has two ſavings; one for thoſe hav- 


ing preſent right, being no parties to the fine; theſe to 
enter within five years after the proclamations, The other 
is for thoſe to whom any future right or title ſhall accrue 


as that they enter within five Years after ſuch right or title 


accrues, lie under .any of the impediments of coverture, 


inſanity, there he ſhall have five years next after the 
impediment removed to enter and- make his claim; and 
if Sar then the bar is to be abſolute, This condition 15 to 

be performed literally and indiſpenſibly whenever the 
impediments are actually removed, that is, whenever the 


woman under coverture becomes ſole, the infant attains 


his age, the party who is beyond ſea returns into the realm, 
the perſon impriſoned obtains. his liberty and is at large, 


and the non compes mentis becomes ſane and of ſound 


memory. But ſuppoſe theſe perſons die under their 


impediments; as if the married woman dies under cover- 
ture, the infant dies in his minority, the non compos mentis. 
dies under By 2.471 Bere it berger unpoſfble to 


comply 


FINE, 


- 


comply: wir the terms of this condition according to the 
letter of the ſtatute. What is more reaſonable than to 
ſay, that ſuch perſon ſhall be bound for his making his 
entry or claim to no time at all, but ſhall be at large, 
and not be at all concluded by the fine? the fit words 
of this ſaving having withdrawn from him the bar or 
concluſion created in the body of the act, and having as it 
were ſet him at large ; yet not abſolutely, but ſub modo, 
(viz.) upon condition that when his diſability or impedi- 
ment is removed, he do, within five years afterwards, make 
his claim or entry for the avoiding the fine. Is not this 
in nature of a condition ſubſequent ? So that the ſaving in 

reſpect of the diſability or impediment does, in the firſt 
inſtance, take him out of the body of the act, though the 
non performance of the condition after the removal of the 
impediment excludes him again, if he lives to be ſet at 


= large, and to be releaſed from his impediment : but if he 


dies before the impediment is removed, Why ſhould not 
this be faid to be a diſpenſation from the rigour of the 
condition? ſince the performance of it becomes impoſſible 
by the act of God. The Caſe in Leonard, though perhaps 
it related to the fame family of the Cotton's as the Caſe in 
2. Inſt, 519. was probably under ſome other ſettlement or 
limitation than that mentioned in 2. Inſt. ; for in 2. Inſt. 
the fine was levied by Thomas Cotton at the time when 
William Cotton, who had the preſent right, was out of 
the realm; whereas in the Caſe in Leonard it is Rated, 
that the perſon who levied the fine had for one moiety an 
eſtate tail in preſent ; and there the fine, as to that, was a 
clear bar; and as for the other moiety, 'I'homas is there; 
laid to be tenant for life, with remainder to William, 
who was the perſon out of the realm. This differs 
materially from the Caſe in 2. Inſt. Then as to Hulm 
and Haylock, there was a perſon who was an infant 
at the time of the fine levied, and he had preſent right, 
ang afterwards died in that infancy, leaving a fiſter, 


who 
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FINE, 


who alſo was an infant, but had been married before her 
brother's death. Her huſband ſuffered five years non-claim 
to run upon the lands; and though the judges held, 


chat after the five years non- claim the huſband was barred, 


yet that he dying the wife's right reviyed, and that ſhe 
was not concluded by the fine; fo that the determination 
in that Caſe gaye her the fame right to avoid the fine 
which my lord Coke's arguments are in favour of, in 
2. Inſt. 519. In Vin, title, “Fine, (F. a.) this Caſe 
out of 2. Inſt, is particularly ſtated and abridged; and 
he does not note, that in any of the Books there is any 
other Caſe to the contrary. He even makes the point here 
determined a diſtinct head, upon the point, At what time 
claims are made to avoid fines : and, In what cafes ſuch 
claims may be made at any time, The Caſe in Leonard, 
which you here cite, is alſo reported in Saville, 127, 128. 
and appears to be Cotton's Cafe. At the end of that Caſe 
it is ſaid, that the ſaying in the ſtatute which is the ſubject 
of the preſent enquiry, was upon a condition, meaning a 
condition to be performed futurely; and where it happens 
that ſuch condition has not been performed, yet if it fo 
happens that there was no default in him who ought to 
perform ſuch condition, there is no reaſon that ſuch non- 
performance ſhould exclude him from the benefit of the 


faving. This quadrates very well with my lord Coke's 


meaning in 2, Inſt. 519. before mentioned, Upon the 
whole, I ſee no reaſon to reject the authority of that Caſe ; 


| though I own this Caſe is not new to me. Yet I have 


had in effe& but three days in which I could get an hour or 
two to examine the point, and to look into the Books 
concerning it; and I have been ſurrounded with buſineſs of 
the greateft confequence at the ſame time. If you are con- 
cerned for the infant's heir, you ſhould make a regular en- 
try diroctiy; and after that you may deliver your ejectments. 
Lincoln's Inn, | JAS. BOOTH. 


FINE, 


ABOUT two years fince miſs M. . married mr. J. 
and was then a minor, ſeiſed in fee of a conſiderable 
freehold eſtate in Borough in the Marſh, Orby, and 
Saltfleetby St. Peters, in the county of Lincoln. Mrs. J. 
attained her age of twenty-one years ſometime in April 
lat, and ſhe and mr. F. in Eaſter Term laſt leyied a fine 
ju conuſance de droit come ceo, c. of the premiſes ; and 
y deed declared the uſes thereof to themſelyes for their 
two lives z remainder to the heirs of their two bodies ; 
remainder to the right heirs of the ſurvivor. 

Mas. J. died on Tueſday the 8th day of May, betwixt 
the hours of one and two in the morning; and left iſſue 
only one child, which died a few days after her. 

Tux ſaid fine was taken by commiſſion on the iſt day of 
May, and carried to the king's ſilver office on the 8th day 
of May aforeſaid : mrs. J. was therefore certainly dead 
before the fine could poſſibly reach the king's ſilver office, 
which never opens till about nine o'clock ; therefore the 
fine could not be entered there ſooner. | 

Your Opinion is deſtred, Whether the fine is valid, or 
not? and, Whether the ſaid freehold premiſes will go 
according to the limitations in the aforeſaid deed declaring 
the uſes hereof or will deſcend to the heirs at law of the 
late mrs, J. (ſubje& to the eſtate for life for her huſband, 
as tenant thereof by the curteſy of England), as if no fine 

had been levied? | 


IT is very probable, that this fine, thus levied, is good 
and valid ; and that the lands therein compriſed will go to 


the uſes expreſſed in the deed executed by mr. and mrs. J. 
declaring the uſes thereof. It appears, that the fine was 


properly carried to the king's ſilver office on the 8th of 
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Casr 6. 


Huſband and 
wife covenant 
to levy a fine of 
the wife's lands 
to certain uſes, 
The acknow- 
ledgment of the 
fine is taken by 
commiſſion; 
and, early in the 
morning of the 
day en which it 
is carried to the - 
king's filver 
office, the wife 
dies, —The 
Oris ion of 
Mr. Boorn 
upon the vali- 
dity of this fine. 


Quere. 


Mr. BooTn's 
Or IN Iiox. 


May; and if it has been duly entered there, and the king's 


filver paid, and the poſt fine has been duly marked, and all 
the other requiſites performed which are required by the 
ſtatute of 23. Geo. 2. ſ. 2. the ſame, in all appearance, 
will be good. 


Bur, to bg certain, you ſhould ſet forth the te/f and 


return of the writ of covenant, the teſte and return of the 


dedimus, and the date of the caption. Theſe facts being 


ſtated, 


* F 
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Mr. Vzrxxon's 
Ovimion, 


ſtated, together with the time of the death of mrs. J. 


- three thirty-fixth parts or ſhares of and in the c. 


1 


IRR. 


and of the entry, &c. of the king's filver at that office, 
will enable Counſel to ſpeak with more certainty on the 
point here in queſtion. - | | 


| Lincoln's Inn, 


JAS. BOOTH. 
December 3, 1770. 
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ON the 224 and 23d July 1674 John Green, and fir 
William Dolben as his truſtee, being ſeiſed in fee of 
; | ompany's 
moiety of the New River Water-Works ; one whereof 
was conveyed by Thomas Thynne to faid fir William 
and his heirs; another of ſaid parts or ſhares was conveyed: 


by fir John Maynard, knight of the Bath, to one Henry 
and his heirs ; and the other of ſaid parts was 


conveyed by Thomas Middleton, eſq. to faid John Green 


and his heirs ; and alſo of one other part or ſhare of and in 
the king's moiety, which was conveyed by William 
Edwards and Daniel Luddington to the ſaid fir William 
and his heirs ; and ſaid John . being indebted in the 
ſam of gool. to fir Thomas Meres, knight, and having 


then but four children (to wit), Giles Green, his eldeſt ſoa . 


and heir apparent, Elizabeth, Catharine, and William 


Green; and being willing to. ſettle. his eſtate, for pay- 


ment of faid debt and proviſion for his faid children, 


he and faid fir William Dolben did thereupon, by. leaſe 
and releaſe, grant and convey unto fir Joſeph Shelden, 


knight, ſince deceaſcd, his heirs and afligns, ſaid ſeveral 


arts and ſhares to the uſes following; viz. As to the part 
or ſhare. conveyed by the faid fir John Maynard to ſaid 


Henry Harwell, and the part or ſhare conveyed by the ſaid 
Thomas Thynae to the ſaid, fir William, to the uſe of the 


faid fir William and his heirs until the ſaid Thomas Meres 
ſhould have received out of the rents and profits thereof 


the ſum of ol. according to the indenture therein recited; 
and after the ſaid gool, ſhovld be received by the (aid ſir 


Thomas . Meres, then to the ſaid John Green for life; 


and after his deceaſe, to fir William and his heirs, upon. 
te truſts hereafter mentioned; and as to the part or ſhare 
conveyed to the faid- John Green by the ſaid Thomas 


Middleton, 


ink. 


Middleton, and the part or ſhare conveyed to fir William 
by faid Edwards and Luddington, to the uſe of ſir William 
and his heirs, were declared to be upon truſt, that the ſaid 
fir William and his heirs ſhould permit the ſaid Elizabeth, 
and the heirs of her body, to receive to their own uſe, 
out of the rents and profits of the premiſes, 601. per annum 
for ever; and ſhould alſo permit ſaid Catharine, and the 

heirs of her body, to receive 60l. in the like manner; and 
ſhould alſo permit ſaid William Green, and the heirs of his 
body, to receive 60). in like manner; and if = of them, 
the faid Elizabeth, Catharine, or William, ſhould die 
without iſſue, then 60l. to go to the ſurvivors in tail 
general ; and ſhould alſo permit ſuch perſon or perſons as 
{aid John Green ſhould by deed or-will in writing appoint 
to receive and take to his and their own uſe, out of the rents 
and profits of the premiſes, 60l. for ſuch eſtates and in ſuch 
proportions as the faid John Green ſhould appoint; 
and ſhould permit ſaid Giles Green to receive all the reſidue 
of the rents and profits of the premiſes for his life; 
and after his deceaſe to his firſt and other ſons in tal 
general; and for want of ſuch iſſue, for all the daughters 
of; the laid Giles Green in tail general; and for want 
of ſuch ifſue, in the ſame manner to William Green, 

and his firſt and other ſons and daughters; and for want 
of ſuch iſſue, as to one moiety of the reſidue of the 
premiſes, to the faid Elizabeth Green in like manner; 
and for want of ſuch iſſue, as to the other moizty, to the 
ſaid Catharine Green in like manner; and after the death 
of Elizabeth and Catharine without iflue, then the reſidut 
of the premiſes ſhould be to Hugh Middleton, eſq. now 
ſir Hugh Middleton, bart. and his heirs. In which ſaid 
indenture of releaſe it was provided, that if both or either 
the ſaid Elizabeth or Catharine ſhould be married in the 
faid John Green's life-time, and ſhould have received from 
tim a portion reſpectively to the value of 10001. then the 


truſt for payment of bol. per annum to her or them 


reſpectively, to ceaſe; or if the ſaid John Green ſhould 
die, leaving both or either the ſaid Elizabeth and Catharine 
alive and unmarried, -and that fir William ſhould give his 
judgment in writing, under his hand and ſeal, that it was 
better for them to have 1000l: a- piece chan the ſaid Gol. 
per annum; then if Giles Green ſhould pay to either of 
them 10001. that the truſt or payment of her or their 60l; 
ſhould ceaſe; and then fir William ſhoul permit Giles 


Green and his affigns to receive the ſame to his and their 
own uſe, | 5 


I 


1. Jac, 2. De- 


and the faid 


FINE, 
Ie Hilary Term 1684 the faid John Green exhibited 


bis bill in c 
William Green, John Hunt and Elizabeth his wife, 


Thomas Atkinſon and Catharine his wife, the ſaid 


William and Catharine being then infants, ſetting forth 
ſaid ſettlement z and that the fame was executed by him 
voluntarily, without = obligation whatſoever ; and at 
and before the ſealing and delivery thereof he did apprehend, 
and was informed, 


happening to matry Joanna, his now wife, by whom he 
had John his firſt and two other ſons 5 daughter, 
and having paid the ſaid debt to ſir Thomas Meres, 
and he having not provided for any of his children by his 
now wife, cauſed a new ſettlement to be drawn, between 
'himſelf and Giles his eldeſt ſon of the firſt part, the ſaid 


fir William Dolben of the ſecond part, and Thomas 


Gillingham and Thomas Darwin of the third part; which 
was accordingly executed by himſelf and his ſon Giles, 
in; and that there being ſufficient 
proviſion by the ſaid ſecond ſettlement made for the defen- 
dant William Green as fully as he could have had by the 
firſt ſettlement, and no injury was done by the faid ſecond 
ſettlement to his children by the firſt venter, he requeſted 


the faid fir William Dolben to execute the fame ; who 


ſcrupled, pretending that there was no expreſs power of 
revocation in the ſormer, and that the defendants William 
and Catharine, being under age, were not able to conſent 
thereunto; whereupon, on the 10th. of April, 1. Jac. 2. 
it was decreed, with the conſent of ſaid Giles Green, 
Hunt and his wife, Atkinſon and his wife, that the ſaid 
fir William do deliver up to the faid new truſtees, Gilling- 


ham and Darwin, the ſaid firſt ſettlement dated in 1674 


and that fir John Franklyn, knight, one of the maſters of 
faid court, do ſee that a new ſettlement be made, whereby 
the ſurpluſage of the profits of the premiſes, after the death 
of faid Giles Green without iſſue, are to be received by the 
faid William for life; and after, by his firſt and other ſons, 
and heirs males of their bodies ſucceſſively; and after, by 
John Green, ſon of the complainant, and his firſt and other 
ſons in like manner, as to the iſſue. male of Giles and 
William, with remainder to the complainant and his 


heirs. | 9 . % 
Or the Sth and gth September 1685 a ſettlement was 
executed accordingly, by leaſe and releaſe; whereby = | 


ry againſt ſaid fir William, Giles Green, 


was he might revoke or alter the ſame 
at his will and pleaſure : and that he, about the year 1672, 


FINE. 


four ſhares are conveyed by ſaid John and Giles Green 
and fir William Dolben unto ſaid Gillingham and Darwin, 
and their heirs, to the uſe of John Green the elder for life ; 
remainder to the uſe of them and their heirs, on truſt to ſe- 
cure the payment of the yearly and other ſums therein-men- 
tioned, under the conſiderations therein expreſſed z and ſub- 
je& to the payment thereof, on truſt that the ſurpluſage of 
the rents and profits, after the deceaſe of the ſaid John the 
father, ſhall be received by the ſaid Giles Green for life; 
and after his deceaſe, by his firſt and other fons in tail 
male; and for want of ſuch iſſue, by the faid William 
Green for life; and after his deceaſe, by his firſt and 
other ſons ſucceſſively, and the heirs males of their bodies ; 
with like remainder 2 ohn Groen the ſon, and his firſt 
and other ſons; remainder to the right heirs of John Green 
the father. . | NY | 

Tax faid Giles Green is dead without iſſue, and the 
faid John Green the father hath purchaſed in all the ſums 
of money ſecured by faid ſettlement ;/ and the fame are now 
in truſt for him; and alſo the faid William Green, b 
leaſe and releaſe dated the 5th and 6th of July 1694, hath 
conveyed to faid John Green his father all his eſtate 
and intereſt in the reſidue of the rents and profits of faid 
four ſhares, limited in remainder, in default of iſſue of the 
faid Giles Green, to be holden in truſt for the aid William 
Green; then to John Green, his heirs and aſſigns, for 
the natural life of William Green. 

THe faid William Green is now living, and unmarried. 
11th and 12th October 1699, by. indentures of leaſe and 
releaſe, tripartite, made between the ſaid John Green 
the elder, William Green and John Green the younger, 
of the firſt part; the ſaid Thomas Darwin, of the ſecond 
E and the faid Giles Green and Ephraim Green, of 

ondon, gent. of the third part; the faid John Green 
the elder, William Green, John Green the younger, 
and ſaid Thomas Darwin, did convey the ſaid ſhares to the 
| faid Giles Green and Ephraim Green and their heirs, 

to the intent that the faid Mary Green, the widow, may 
receive the yearly ſum of 3ool: for her life, and to the 
intent that Joanna Green, now wife of John Green the 
elder, from his deceaſe, may receive 60l. per annum for 
her life ; and that the ſaid John Green the younger, his 
heirs and aſſigns, after the ſeveral deceaſes of the ſaid John 
the elder and Joanna his wife, may receive Gol. per annum 
for ever, out of the premiſes, and ſubject to the ſaid annuis 
dies, to the uſe of the faid John Green the elder, his heirs 


and 
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n Fig. 


and Ag for ever ; in which * AY a fine n 
nanted to be levied by the {aid John the elder, and William 
and John the younger, and Darwin, to ſaid 


. Giles and Ephraim Green, and declared to the uſcs, 


Norz, WiLLiam GREEN never ſealed theſe deeds, 
nor executed the fine, but refuſed ſo to do; whereupon 
the fine was levied by only John the elder, and Fohn the 
younger, and Darwin, as appears by the chirograph. | 
_ WHETHER che children of William Green, if he ſhal} 


| haveany ſuch hereafter, are ſufficiently barred by this fine ? 


and, Whether ſaid John the elder can now make a good 
title to this eſtate to a purchaſor, the former ſettlements 


deing both voluntary, and without any valuable conſidera- 


tion other than to ſecure a debt which was long ſince 
fatisfed ? - 42 Bl | 


Nor, Tun daughters have had their portions of 
1o00ol. a-piece. Ss DS. ea ES 
WirIIAu the fon is living, and unmarried ; and will 
= do any act to deſtroy the limitations in truſt in his 


| Jorx the father and John the ſon are both living - and 
propoſe to ſettle thefe ſhares on a wife, as her joiature, - 


and to her iſſue. | 


IF they (by any thing already done, or hereafter can 
do) can make a good ſettlement, and it is adviſeable for a 


woman to truſt to ſuch ſettlement as John the father and 
John the fon can make? 


I CONCEIVE, the fine levied by John Green ſenior, 
and John Green junior, and Darwin, the ſurviving truſtee, 
will · not bar the truſt in the ſettlement of 1685, raiſed and 
limited for the benefit ot the children of William Green, 
in caſe he ſhould hereafter have iſſue who ſhall live to 
claim the bereſit thereof: nor do I ſee what act can be 
done by them, the faid John Green the father and John 
Green the ſon, though with the concurrence of Darwin, 
the truſtee, to bar the children of William; that is, 
ſuppoſing the ſettlement to be good, and not a voluntary 
and fraudulent ſettlement. 8 240 
Bur as to that queſtion, Whether the ſettlements 
ſhould be looked upon as fraudulent and void as againſt a 
e £75k E od See 


Five. 
Surchifor, I am of opinion, that where the firſt ſettlement 
is purely voluntary (as in this caſe it was), although all 
the parties that were to take an intereſt or eſtate thereby 
join in a ſecond of third conveyance; and vary che limita- 
tions or uſes, yet that will not give any great force to 
or any way corroborate the title of the parties claimirig 
under ſuch ſettlement, who ſtill come in without conſi- 
deration. And although luch latter conveyances were made 


purſuant to adecree obtained. between the parties, that will 


not vary the caſe, And although it has been ſometimes 
held, that every. ſettlement, though voluntary, is not 
therefore neceſſarily fraudulent, yet I have not known, that 
a voluntary ſettlement has at any time prevailed againſt a 
real purchaſor. from him who made ſuch ſettlement ; and 
therefore I am inclined to think, that the ſettlement in the 
Caſe mentioned will be deemed and taken to be fraudulent 
as againſt purchaſors ; but cannot ſay, that it is ſo clear 
2 matter as to adviſe a purchaſor not to ſcruple his title. 


July 2, 1702. Tt VERNON. 


tt 


T. acknowledged à fihe to 
29th December 1753. . V. B. of — premiſes in 


the county of Wilts, and died the next day, before any 
further proce were had thereon, or before any deed 
to lead the uſes of ſuch fines was executed ; but inſtructions 
for ſuch deed were taken in writing by the directions of 
the cognizor, in the preſence and hearing of the cognizee 
and four credible witneſſes. The faid V. L. had ſeveral 
brothers aud ſiſters. - 

THE intent of the faid fines, and the directions given 
for the deed of uſes, were to raiſe out of the eſtate portions 
for the younger children of the cognizor, with remainders. 

THE cognizor was tenant in tail, with remainder in fee 
veſted in him by virtue of his father's marriage-ſettlement. 

22 0 x of the fine has got the tenants to attorn 
to him, — wiſhes to ſecure the younger children, leſt 


Casz &. 


As to the per- 
ſection of a fine, 
where the cog- 
nizor dicd the 
day after the 
caption, and no 
further pro- 
ceedings had, 
or any deed to 
declare the uſes 
thereof executed 
(though direc - 
tions given), 
which was to 
raiſe portions 
for younger 
children : and, 
What reliefthey 
could have to 


* ſame into execution e or in ion o an EMINENT LawyER, - 


1434 


Vide Shepherd's 
Teuchſtone. 


Farmer's Caſe, Hobart, 330. But chat is, where the 


FINE. 
the copnizor's elder brother ſhould refuſeto/confirm the 


intention of the cognizer. 

is apprehended, that the fine i ood fr 

Ae F. 
— 4 — is fp taken to x 2 the younger 

children portions, to carry the agreement for the 

ted to lead the uſes of the fine into execution ? | "” 


r 
taken in the Vacation, and the cognizor dies the day after, 
that the fine may be paſſed as of the 'Term before. 


writ of covenant is made returnable as of the preceding 
Term. For in Farreſley's Reports, fol. 2. «Tf a caption be 
in vacation, and the writ is returnable in the next Term, 
« the death of the party determines it; but if the -writ be 
© returnable the Term before, it ſhal! be good, notwith- 
< ſtanding the party's death ;” and in 2. Ventris, 47, 48. 
it appears, that a writ of covenant was taken out after the 
death of the party, and the king's filver paid ; and that 
ſeems tobe the practice of the court. But whether it may 
be done of mere courſe, without the previous leave of the 
court, is uncertain; for in 2. Lord Raymond, 850. 
If a fine is acknowledged before commiſſioners in the 
t country in Vacation, and the cogniaor die before the next 
Term, though no writ of covenant was ſued, nor the 


« ing's ſilver entered, yet the common pleas will permit the 


* cognizee to enter the fine as of the Term before: yet 
from what is ſaid, 2. Ventris, 48. I think it may be done of 
eourſe ; but it depends upon the practice of the court. 
Accon p to law in reſpect of a caption, where the 
dies before the next Term, it ſhall be paſſed as 
a fine of the Term before; and in the preſent Caſe, the 
fine, under the circumſtances that have happened, may be 


 -palled as of Hilary Term. The caption of the cognizance 


is the ſubſtance of the fine; and if a writ of covenant 
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FINE. 


will give leave to take out a proper writ to make the fine 
effeftual. 8 

Tux next conſideration depends upon the ſtatute of 
frauds, 29. Car. 2. c. 3. which enacts, © that all 
& declarations or creations of truſts or confidences of any 
&« lands, tenements, or hereditaments, ſhall be manifeſted 
« and proved by ſome writing ſigned by the party who is 
« by law enabled to declare ſuch truſt, or by his laſt will 
te in writing, or otherwiſe ſhall be utterly void and of no 
cc effect.” 

IF the inſtructions be taken in writing in this Caſe, and 
expreſs as to the purpoſes intended by the cognizor, and 
ſigned by him, I think it will amount to a good declaration 
of the uſes of the fine ; for I think it not abſolutely neceſſary 
that ſuch declaration ſhould be by deed: and though it 
appears that a deed was intended, yet as the purpoſes 
of that deed are fully contained in the inſtructions 
(ſuppoſing that to be fat), and the execution of the deed, 
which in truth was but a formal method propoſed for giving 
effect to that intention; was prevented by the act of God, 
Ithink the intention ſhall not be defeated ; but it will be a 
queſtion of too much difficulty for the cognizee to engage 
in without the direction of the court of chancery. 


Ir theſe inſtructions are not explicitly ſet down in 


writing, I think, the proviſion can never take effect. If 
they are ſo ſet down, but not ſigned by the cognizor, 
£3 think, it will not be poſſible for the court to aid theſe 
children. This proviſion | in the ſtatute of frauds is more 
ſtrict chan any in the preceding clauſes relating to 
contracts, &c. for the eſtate and intereſt in lands, which 
the ſtatute allows to be ſigned by an agent properly 
authoriſed as well as the party himſelf, but reſtrains it in the 
caſe of the declarations of truſts and confidences to be done 
by the party himſelf; and ſeems to deſcribe that to be the 
only ſpecies of declaration or proof that ſhall be admitted 
thereof, Fun the declarations ſhall be manifeſted and 

_ F fa proved, 


— — — 


int. 


proved, or elſe ſhall be utterly void; which, in my 
opinion, excludes all other kind of declaration. The 
ſigning. the cognizance will not aſſiſt it; becauſe that 
has no reference to the truſt or confidence; and the 
ſtatute requires. this ſolemnity in the a& declaring the 
truſt, or confidence ; and therefore, though an hard caſe, 
and in which. a court of equity would wiſh to give relief 
(ſuppoſing the younger children have no other proviſion), 
I think it is not in their power to give it. 


February 26, 1753. | 3 
—— — — — — 


cr MY mr. B.'s marriage-ſettlement in 1739, the manor 
- Huſband and BY: U. and all . and lands FUL belonging, 
—— were conveyed to truſtees and their heirs : . as to part there- 
ee of, to the uſe. of mr. B. for his life; remainder to Judith 
eſtate, of which his then intended wife, for life, for her jointure; remain- 
the wiſe is te- der to the firſt and other ſons ſucceſſively in tail male; 
—＋ wil, remainder to the daughters in tail; — to the right 
Geer, 40 f. . beirs of mr. B.? and as to the reſidue of the premiſes, to 
to make him the uſe of, mr. B. for life; remainder to the firſt and other 
tenant tothe ſons ſucceſſively in tail male; remainder to the daughters 
freehold for ſuf. in tail; remainder to mr, B. in fee. 8 
ing acommn MR. B. had no ſons, and only one 2 named 
The Ozzie Judith; and, by his will, deviſed all his real eſtate (ex- 
of Mr. Boorms, Cept what he afterwards otherwiſe diſpoſed of), as well 
Whether the what came by his wife as his own, to his daughter, and 
8 OW the heirs of her body; but if ſhe ſhould die before ſhe 
ee. 2 4. — her matriages then he gave the 
— by SINCE the death of mr. B. his daughter intermarried 
the wife? with J. M. eſq.; but before her marriage, articles were 
entered into between J. M. the elder and the faid 7. M. 
his ſon of che firſt part ; Judith B. the widow, and Ju- 
dich B. her daughter, of the ſecond part; 7. A. eſq. of 
the third part; R. L. and T. K. of the fourth part; and 
C. C. and 7. IL. of the fifth ; reciting a marriage in- 


tended between the faid F. MH. the fon Judith B. the 


daughter, and that the ſaid Judith was, by virtue of the | 
ſettlement, made on her father's marriage, and of bis lh | 
: | 2 el 


FINE; 


feiſed in fee tail, or of ſome other eſtate of inheritance, of 
and in the manor of U. and divers other meſſuages and 
| hereditaments therein mentioned, partly in poſſeſſion and 

y in reverſion, expectant on the death of the ſaid Ju- 
dith B, widow, who held part thereof, for her own life, for 
her jointure, which it was agreed, on the treaty of the 
faid marriage, ſhould be ſettled in ſuch manner as was 
therein-after mentioned. It was witneſſed, that the ſaid 
Judith the daughter, with the conſent of the ſaid Judith H. 
the widow, R. L. and T. K. and J. M. the fon, did co- 
venant with the ſaid C. C. and J. L. their heirs and aſ- 
ſigns, that ſhe would, within four months after the mar- 
riage, by ſuch deeds fines and recoveries as ſhould be 
required, convey ſettle and aſſure, or join with the ſaid 
Judith B. the widow and F. M. the ſon, who did alſo 
covenant to join with the ſaid Judith the daughter in con- 
veying the hid premiſes to the ſaid R, L, and T. K. and 
their Fa to the ſeveral ufes, and upon the truſts which, 
at the time of the making the faid ſettlement, ſhould by 
the „ to the ſame be ſtipulated and agreed upon. 

HE marriage was had between mr, 4. and miſs B. 
and afterwards, by indenture of bargain and ſale, dated 
8th February 1762, between the ſaid Judith B. of the firſt 
part; the ſaid 7. H. and Judith his wife (then of age), of 
the ſecond part; 4 B. of the third part; and C D. of 
the fourth part; the faid Judith B. J. M. and Judith his 
wife, convey the faid manor lands and hereditaments to 
A. B. to make him tenant; and by virtue thereof, and of 
twa common recoveries, wherein the Taid C. D. was de- 
mandant, A. B. tenant, and the faid F. M. and Judith his 
wife vouchees, the ſaid manor, &c. was conveyed, limit 
and aſſured to ſuch uſes, and upon ſuch truſts, as the ſai 
Judith B. the widow, F. M. and Judith his wife, or the 
ſurvivor of them, ſhould, by any deed or writing, to be 
by them ſealed and delivered in the preſence of two or 
more credible witneſſes, rant, ſettle, limit, or appoint, 
and in the mean time to ſuch uſes, and upon ſuch truſts, 
as by the ſaid articles were limited, &c. "PER 

AFTERWARDS,. by indentures between the ſaid Ju- 
dich B. of the firſt part; the ſaid 7. M. and Judith 
his wife, of the ſecond part; the faid R. E. and T. K. of 
the third part; and the ſaid C. C. and J. L. of the fourth 
Jack they, the faid Judith B. the widow, 7. M. and 

udith his wife, in purſuance of the faid articles, and for 
carrying the ſame into execution, fo far. as relates to the 


Ffg eſtate 


23. March $762, 


435 FIVE, 
| vlateofthe fad Judith the wiſe of the fad: J. J and in 

purſuance of the power to them given by dn 

ture of bargain and fale, did grant, limit, and appoint, 
that the premiſes ſhould go, remain, and be, and that the 
recoveror and his heirs ſhould ſtand ſeiſed thereof to the 
uſes therein · aſter declared; and by the ſaid indenture 
the ſaid Judith B. J. M. and Judith his wife, did grant 
releaſe and convey the faid premiſes unto, and to the uſe 
of the ſaid R. L. and T. X. and their heirs (in their actual 


effion then being), to and ſe in⸗ 
oem hen being), to and for the ſeveral uſes therein 


Wuxruzn 4. B. was a good tenant to the ** 
the whole eſtate? and, Whether the recoveries 44 pac 5 
not although no fine was leyied by mrs, A.? 


| Anſwer, I HAVE had this Caſe before me ſome time; and hav- 
- ing given a verbal anſwer to mr. P. the ſolicitor, that I 
thought the conveyance of the $th February 1762, by 
way of bargain and fale, from mrs, B. the widow, mr, 
J. M. and his lady mrs. Judith AA. daughter of the de- 
ceaſed mr. B. (whoſe will is ſtated), had made f. B. a 
good tenant to the præcipe, notwithſtanding there had not 
been any fine levied by mrs. M. I poſtponed the writing 
upon this Caſe till T ſhould be able. to find time and leiſure 
to give my reaſons at large, which were expected, for this 
Gn * g 
Ir is probable, that the doubt in this Caſe bas ariſen up- 
on the words of lord Talbot, as reported in the book called 
« Cafes in Equity in the Time of Lord Talbot,“ fo. 165. 
in the Cafe of Robinſon and Comyns ; for there his lord- 
ſhip is made to anſwer to counſel (who had faid, that a 
feme tenant in tail and her huſband could not make a 
tenant to the præcipe without a fine), that whatever might 
be the caſe where a huſband was merely ſeiſed in right of 
þis wife, it was not neceſſary for his lordſhip then to de- 
termine, becauſe in the Cafe before his lordſhip, fir John 
Robinſon was become entitled to an eſtate by the curteſy, 
before the making of the bargain and fale. 


If 


FINE, 


Ir is true that his lordſhip did take notice, that ſir 


John Robinſon was tenant by the curteſy initiate before 
the bargain and fale ; but his lordſhip did not utter one 
fingle word to make it doubted whether his own opinion. 
was on the general queſtign. 

I was at the hearing of that cauſe, and 1 have. a very 
full and exact note of the arguments of the counſel, and 
of my lord Talbot's own argument on his pronouncing 
the decree ; which note is much fuller than the report of 
the Caſe in the before-mentioned printed hook. 

His lordihip's words as to this matter were theſe ;— If 
« I ſhould lay it down as a rule, that where the wife is en- 
te titled to an eſtate tail in poſſeſſion, her huſþaud and ſhe 
4 could not make a tenant to the præcipe for the docking 
t the entail without a fine, becauſe the law is ſuppoſed ta 
« appoint no other method by which a woman under cover- 


K ture can convey her freehold but by fine, I ſhould 


« ſhake many of the common recoveries in the kingdom: 
« for, whatever may have been the practice of ſome over- 
© cautious conveyancers, yet I believe it hath often been 
held, that the huſband alone may, by deed only, and 
© without any fine levied by the wife, convey a ſufficient 
5 freehold to the grantee to make him tenant to the prey 
t cipe. —His lordſhip ſaid right; for J have ſince had a 
ſhort note of a Caſe, the name of which was Howarth 
and Harcourt, concerning lands in Breconſhire, where 
lord Macclesfield, ſome time hefore the year 1720, deter- 
mined in chancery, that a fine was not neceſſary in the 
Caſe above put, although the huſband and wife came in 
upon the voucher in that caſe, upon a ſummoneas ad war- 
rantixandum; and the making an attorney to appear for 
them in court (they remaining in the country), was an act 
in pais. This was a much ſtronger Caſe, and I had jt 
from mr. Howell the ſolicitor, who about the year 1750, 
by the direction of mr. Filmer, attended me in a purchaſe 


for 


439 


ric. 


for the bes of the ducheſs of Marlborough; and e 
governed ourſelves accordingly in that purchaſe. 
Ix Co. Lit. 350. it is ſaid, « If a man taketh to wife 2 
« woman who is ſeiſed in fee, he gaineth' by the inter- 
marriage an eſtate of freehold in her right, which eſtate 
« is ſufficient to work a remitter.“ Now it muſt be the 
fame where he taketh to wife a woman who is ſeiſed in tail; 
for a feme covert cannot have a ſeiſin diſtinct from her 
huſband. And on this ground it is determined in many of 
the Books, that the huſband's conveyance is ſufficient to 
make his grantee tenant to the frechold during the joint 
fives of huſband and wife. Vide the following books: 
2. Co. 5y. Beckwith's Caſe; 2. Co. 77. Cromwell's Caſe ; 
Stiles, 319.; Comyn's Reports, 564. 5. Goodtitle and 
Bradburge. In mr. Pigott's book of Common Recoverie:, 
he fays, fp. 72. „That the huſband, whether ſeiſed jointly 
« with his wife, or by moieties or entireties, or ſeiſed 
only in right of his wife, may create an eſtate of freehold 
t during the coverture, and thereby make a good tenant to 
the præcipe without his wife's joining.“ And he adds 
theſe words: „ And this is now conſtant experience and 
E practice, and faves the charge of a fine. Ile means in 
ſuch Caſes where common recoveries are ſuffered to bar 
Eſtates tail veſted in feme coverts; and muſt be ſuppoſed to 
intend; that all other formalities therein are duly obſerved, 
and particularly that of the huſband and wife's being 
brought in upon the voucher, and entering into the war- 
ranty, and vouching over, which 1s called ſuffering a 
common recovery with double voucher. See what he 
ſays fo. 66. and 67.; and ſee alſo Viner's Abr. tit. Com. 
| Recov. letter D. pl. 8. fo. 200. Upon the whole, I think 
, the recoveries were good, though there was no fine; and it 
bas been all my time the common practice. 
Eau, ing As BOOTH, 
12. May, 1766. 
| | Fide title G oft. | | 
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JOINTURE.. 


V indentures of leaſe and releaſe, the releaſe qguinque-. Css. 
rtite, and made between Chriſtopher Green, M. D. ,., and 234 
and Chriſtian his wife, Richard Green only child of faid May 1724. 
Chriſtopher Green by the ſaid * Chriſtian, and Robert whether join- 
Green ſon of the ſaid Chriſtopher, of the firſt part; ture will bar 
Shelley and King, of the ſecond part; Anne Cheale, — 1 
ſpinſter, of the third part; Middleton and John Cheale, it kr. Joan 
brother of Anne, of the fourth part; and Thomas os Ori. 
Gooch, D. D. of the fifth part; reciting, That a mar- 10% 
riage was intended to be had between the ſaid Richard : 
Green and Anne Cheale ; in conſideration of the ſaid 
| marriage, and of the marriage portion of the ſaid Ann 
( Cheale, the ſaid Chriſtopher Green and Chriſtian his wife, 
Richard Green, and Robert Green, bargain, ' ſell, and 
releaſe, to ſaid Shelley and King, and their heirs, ſeveral 
| lands in Dimmington in Suffolk, and St. Edward's pariſh 
? in Cambridge and Exning, in the county of Suffolk; that 
# is to ſay, immediately after the marriage, as to the lands in 
Dimmington, to the uſe of ſaid Shelley and King, to make 
them tenants to the præcipe, for a recovery intended to be 
- ſuffered before the end of Eaſter Term then next; and after 
— 4 ſuch recovery ſuffered, or in caſe no ſuch recovery ſhall 
be ſuffered, then for the ſame uſes as the premiſes in 
Cambridge and'Exning are after limited (except as to the 
reverſion or remainder thereof limited to the faid Chriſtian 
and her heirs, on the death of the faid Richard Green and 
| Ann Cheale without iſſue between them, and the death 
Z of the faid Richard Green without iſſue of his body: 
| and as to the premiſes \'in Cambridge and Exning, 
immediately after the marriage, to the uſe of ſaid Richard 
Green for life, ſans waſte ; remainder to Shelley and King, 
and their heirs, to preſerve contingent remainders; re- 
El mainder to Anne Cheale for life, in part of her jointure; 
| remainder to ſaid truſtees, to preſerve contingent, remain- 
| ders ; remaindet to Middleton and Cheale for five hundred 
years; and, ſubject thereto, to the firſt and every other ſon 


joiſtrbink: 


= of Richard en the body of Anne to be begotten, and the 
= heirs of thejr bodies ; and in default thereof, if only one 
E . _' , Uaughter, to ſuch daughter in tail; but if two or morez 
| do the vſe of all ſuch daughters in tail, as tenants in com- 
= mon; reinairider to faid Richard Green, and the heirs of 
| | his body j and for default of ſuch iſſue, as to the premiſes W 
in Dimmington, to the uſe of Chriſtian; wife of ſaid WM 

Chriſtopher Green, and her heirs : and as c the premiſes Wl 


b u Cariþridge and Exning, tofaid Robert Green and his 


Tux truſt of the term of five hundred years is for 
{ „ en for youngter clildren, not excectiing 
Tus faid Chriſtopher Green for himſelf and his wife, 
And the faid Richard Green and Robert Green, covenant, 
before the end of next Michaelmas Term, to levy a fine 
d to faid Shelley and King of all the premiſes to the uſes, 
'* © and ſudject to the proviſo after expreſitd of the ſaid premiſes 
reſpeRively ; and it is agreed, that before the end of the 
nent Michaelmas Term a common recovery with double 
vouchers ſhould be ſuffered of the premiſes in Dimmington, 
wherein ſaid Gooch e r ee ing 
tenants, who are to vouch ſaid Richard Green, who is to 
. Youch the common vouchee, which is declared to be to the 
uſes before-mentioned; 3 | 
REciTinG, that by indenture of leaſe and releaſe, 
. dated 3d and gth May 1695, between fajd Chriſtopher 
| Green and Chriſtian his wife, of firſt patt ; Silveſter 
Petit, of the ſecond part ; and John Ellis, of the third part ; A 
a power was reſerved to faid Chriſtian, in caſe of failure 
of iſſue between faid ' Chriſtopher and Chriſtian, to 
limit the premiſes in fee- ſimple or tail, in poſſeſſion, 
reverſion, or remainder, or for lives or years, and whether 
ſole or married, and with or without conſent of ſaid 
Chriſtopher ; in conſideration of faid marriage, with 
the aſſent of ſaid Chriſtopher, ſhe, ſaid Chriſtian, nominates, 
directs, and appoints, . the ſaid premiſes in Dimmington 
to the ſeveral uſes before expreſſed and limited, abſolutely 
releaſed, freed, and diſcharged, from all manner of power of 
revocation. | IM | 
Tux faid Chriſtopher covenants with Shelley and King, 
that, notwithſtanding any act by bim ts the contrary; 
. - the faid Chriſtopher, Chriſtian his wife, Richard Green, 
and Robert Green, ſome or one of them, have power to 
convey, and 2 covenant for further aſſurance. 9 
* | EORGE 
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Jomronr. 


Grone Risre, eſq. is in treaty with the ſald 


Richard Green for the purchaſe of another eftate of 
the faid Richard Green, no part of the premiſes com- 
priſed in the ſaid recited indenture of releaſe 3 and 


for better ſecuring the title, the faid George Riſte has 


deſired, that the ſaid Anne, wife of the {aid Richard Green, 
may join in a fine with her huſband, which ſnhe utterly 
refuſes to do; and on the other hand the ſaid Richard 
Green inſiſts, that there is no occaſion for her to join, 
as the above-mentioned ſettlement was made on her 
before marriage; and which, he inſiſts, will bar her of 
her dower in any other lands of the faid Richard Green, 
out of which ſhe might be otherwiſe entitled to her dower, 
if ſhe ſurvives her huſband. 


Tux only queſtion therefore is, Whether ſuch jointure Quere, 


will bar her of her dower, if ſhe happens to ſurvive her 
huſband, in the lands propoſcd to be ſold ? 


I THINK, as the lands are conveyed by the above- 


recited indenture of releaſe to the uſe of the faid Richard 


Green for his life, with the remainder to the ſaid Anne 
for her life; yet, as they are exprefsly mentioned to be in 
part of her jointure, and it does not appear that any other 
lands are, by the ſaid or any other ſettlement, limited to her 
to complete her jointure, I am of opinion, that fuch 
ſettlement is no bar to her, n caſe ſhe ſurvives the faid 
Richard Green, to demand her dower out of the lands 
propoſed to be conveyed to the faid mr. Riſte, or any 


other lands of which the faid Richard Green is or ſhall Caſe, 4. Co. $ 


be ſeiſed during the coverture of ſuch eſtate of which a 
wife is by law dowable. 


May 18, 1754 . -  THEOD. JOHNSON. 


See Vernon's 


a. and Co, Lit. 
36. b. expreſs. 
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